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Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

Before we proceed to examine the instant matter/issue, we deem it
proper to place on record that on demitting office by Technical
Member from 26.09.2023 the judicial functioning of the Tribunal had
come to stand still with effect from 27.09.2023. On receipt of the
notification dated 28.11.2023 with respect to appointment of Judicial
Member, in the larger interest as well as to resume the judicial
functioning of the Tribunal and to achieve the mandate of Section
44(5) of the Real Estate (Regulation & Development) Act 2016 read
with Regulation 22 and 25 a Bench consisting of Chairman and
Judicial Member was constituted vide order dated 01.12.2023. The
Registry was directed to issue cause list of fresh appeals and re-
schedule the cause list of pending appeals from 27.09.2023 on joining
of the Judicial Member. Accordingly an office order dated
02.12.2023 was issued by the Registrar, which reads as under:--

OFFICE ORDER

It is hereby informed to all the concerned that the
Tribunal was working with single Bench consisting of Hon'ble
Chairman and Hon'ble Technical Member after demitting office
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble
Technical Member also demitted office on 26.09.2023 and
Hon'ble Administrative Member being on unauthorized leave
from 30.09.2022 (who finally resigned on 29.10.2023) resulting
the judicial functioning of the Tribunal to tune to standstill with
effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023
has appointed Hon'ble Judicial Member and as such presently,



Hon'ble Chairman and Hon'ble Judicial Member having
judicial back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Officer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct
of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and
proceedings of the Appellate Tribunal from being invalid
merely for the reason of any vacancy in, or any defect in the
constitution of the Appellate Tribunal or any defect in the
appointment of a person acting as a Member of the Appellate
Tribunal or any irregularity in the procedure of the Appellate
Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious
disposal of appeals as per mandate of Section 44(5) of the Act
2016 the Bench for hearing of appeals is constituted with
Hon'ble Chairman & Hon'ble Judicial Member for judicial
scrutiny of the appeals and in case any expert
opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or
such cases will be deferred till availability of
Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the
Registry is directed to issue cause list of fresh appeals and
re-schedule the cause list of pending appeals from
27.09.2023 and upload the same on the website of the
Tribunal and also inform all the parties/legal
representatives about the same.

This order is issued with the approval of Hon'ble
Chairman.

The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said
Bench is still continuing on account of non-appointment of

Technical and Administrative Members.



2. Now we proceed to deal with the instant matter.

3. Heard Sri Harish Pandey along with Sri Shantanu Singh and Sri
Ravi Sahgal, learned counsels for the appellants and Sri Amit

Yadav, learned counsel for the respondents.

4. All the aforesaid appeals have been filed challenging the
composite order dated 02.01.2024, passed by the Regulatory
Authority in 12 appeals, whereby the Regulatory Authority
directed the appellants to provide possession of the respective unit
to the respondent till 29.09.2024, a date indicated in the portal of
the Regulatory Authority at the time of registration of the project
along with OC/CC and take the remaining amount at the old rate

and provide possession after execution of the sale deed.

5. Since the facts and issues in these 12 appeals are common,
therefore, they were heard together and are being disposed by a
composite judgment. For the sake of convenience we take Appeal
No. 39/2024 (Vatika Nirman Private Limited Vs. Shashank Gupta)

as lead case.

6. Learned counsel for appellant submits that the impugned order is
primarily challenged on the ground that the Regulatory Authority
once comes to the conclusion that the proposed date of possession
in the complaints comes from 12.12.2024 to 10.01.2025 but taking
into consideration the date of completion of the project indicated
on the portal of the UP RERA as 29.09.2024 directed for providing
possession, which is a future date and the complaint of the
respondent does not fall in the purview of the provisions of Section
18 of Act, 2016 and secondly the cancellation letter dated
22.03.2022 read with further communication dated 01.11.2022,
Annexure-13 (Page 357 & 364) was taken note by the Regulatory
Authority on the basis of the objections and reply of the respondent
without there being challenge to the same and while observing that
the same is not legal, did not choose to set aside the same and the

result will be cancellation order stands as it is.



6.1 Learned counsel for appellant submitted that the respondent was

6.2

inducted as Director of the appellant/company on 05.11.2016 and
was in charge of day-to-day functions of the same but
subsequently he resigned from the Directorship of the company on
17.08.2019. The respondent was also Chief Finance Officer of the
company and the sole authorized signatory to the bank accounts
upto February, 2022 including the current account n0.91702 00593
40172. The respondent carried out various transactions while
transferring the amount from his own personal account and
thereafter from one company to another company, namely,
D.S.Infraheights in which he was the Director and subsequently
that amount was transferred back to the account of the respondent.
The respondent through the authorized signatories of the appellant-
company Mr.K.D.Singh executed builder-buyer agreements for 15
units on different dates and thereafter filed a complaint before the
Regulatory Authority on 06.10.2022 seeking possession and
payment for interest (if applicable) on the ground that the
completion of the project is delayed by promoter as the
construction of the said project was supposed to be completed by
01.07.2020 (in leading appeal the agreement was executed on
13.12.2021), and further the possession of the said flat was
promised to be handed over within 30 months with an additional

grace period of 6 months from the date of start of construction.

Learned counsel for appellant further submitted that Mr.K.D.Singh
was removed as Authorised Signatory of the appellant company in
December, 2021 and had no right or authority even to sign the
agreements on behalf of appellant company, however one Pankaj
Thakur, who was also the Accountant of the company, forced him
to sign the same. The said fact was never informed by the
respondent or Mr.Pankaj Thakur while getting the BBA prepared
and signed by Mr.K.D.Singh. The respondent in connivance with
Mr.Pankaj Thakur being in a dominant position, by fraud and

undue influence, coerced and deceived Mr.K.D.Singh to sign the



6.3

6.4

6.5

BBA in favour of the respondent. No document has been placed on
record showing that Mr.K.D.Singh had the authority to execute the
Builder-Buyer Agreements. It is further submitted by the
respondent that the combined value of the aforesaid 15 flats is
around Rs.12,00,00,000/- (Twelve Crores) which the respondent is

trying to retain in an illegal and arbitrary manner.

The alleged BBA allegedly issued by the appellant company
forming subject matter of the complaints all contain backdated
stamp papers for which no explanation has been provided by the
respondent. No witness has affixed signatures to the BBA and the
space for the same has been left blank. The material irregularities
with the alleged BBA which cast serious doubt on the same.
Further the BBA were not in terms of Section 13 of the Act as
admittedly the same were never registered and no amount was
received in the RERA escrow account of the appellant. Thus no

reliance can be placed on illegal BBAs.

Subsequently Mr.K.D.Singh issued letter dated 16.03.2022 to the
Director of the appellant company disclosing that he was coerced
into preparing the BBAs. It was also stated that on 15.03.2022,
Mr.Pankaj Thakur had disclosed that the amount of Rs.3.42 Crores
had been subsequently withdrawn by the respondent from the
appellant company. Immediately upon learning about the fraud
committed by the respondent, the appellant company immediately
issued cancellation letter dated 22.03.2022 in respect of illegal
allotments in favour of respondent. Further another letter dated
01.11.2022 was issued by the appellant to the same effect referring
earlier letter dated 22.03.2022 which was also placed on record by
the respondent before the UP RERA.

The appellant’s Director Sri Ashish Agrawal on 21.05.2022 had
also filed a Company Petition No.40 of 2022 against the
respondent and others under Sections 241,242 & 244 of the
Companies Act, 2013 before the Companies Law Tribunal,

Allahabad Bench for inter alia oppression and mismanagement of



6.6

6.7

6.8

the appellant company in light of the misappropriation and
embezzlement of funds by the repondent. In the said petition Sri
Ashish Agrawal has specifically pleaded and set out the frauds
committed by the respondent of Rs.3.42 Crores.

Therefore the respondent filed 12 complaints before the UP RERA
in an attempt to get a stamp of approval in order to perpetuate the
fraud committed by him. Without prejudice to the above, once the
cancellation letter dated 22.03.2022 had been issued by the
appellant, no complaint under Section 18 of the RERA Act was
maintainable without first challenging the cancellation letter dated
22.03.2022. Thus it is clear that the complainant is not an allottee
in terms of Section 2(d) of Act as no consideration has ever
received from him and the illegal allotments which have been
obtained by the respondent through fraud already stand cancelled

prior to filing the complaints.

That thereafter the appellant company’s management took decision
to initiate criminal proceedings against the respondent and
consequently filed an application dated 04.11.2022 before Police
Station, Sushant Golf City, Lucknow seeking registration of an
FIR for criminal conspiracy, cheating, forgery against the

respondent.

Appellant’s Director-Ashish Agrawal also filed application
n0.324/2023 dated 24.01.2023 under Section 156 (3) of the Cr.P.C.
seeking registration of FIR against the respondent. The above
application of the appellant company was allowed vide order dated
27.02.2023 by the Additional Chief Judicial Magistrate, Lucknow
and the criminal proceedings are currently underway. The
statements of Sri K.D.Singh and Ashish Agrawal have already
been recorded by the Police Authorities. Subsequently the
respondent and Pankaj Thakur have been summoned vide order

dated 01.02.2024 by the Chief Judicial Magistrate after having



6.9

found prima facie that offences have been committed by the

respondent and Pankaj Thakur.

The appellant company on 02.05.2023 filed Civil Suit No.93 of
2023 inter alia seeking declaration that 15 BBAs issued in favour
of the respondent including the 12 BBAs agreements forming
subject matter of the complaints filed before the UP RERA were
null and void which were currently pending. The respondent filed
his written submissions on 23.05.2023 before UP RERA. The
appellant company filed its written arguments on 28.05.2023. In
the said written arguments, the appellant company set out the

various frauds committed by the respondent.

6.10 Learned counsel for appellant submits that respondent is a habitual

offender and more than 16 FIRs have been registered against him
for cheating criminal conspiracy and so on. Further more Sri
Pankaj Thakur is also a known criminal offender, who was
arrested by Police Authorities in January, 2023 for committing
fraud with various persons and later was released on bail after 3

months.

6.11 Learned counsel for appellant submitted that as per clause 24 (b)

of the agreement dated 13.12.2021, the possession was to be given
within 36 months from the start of the construction and as per the
date indicated on the portal of the Regulatory Authority while
registering the project was mentioned as 01.07.2017, meaning
thereby that the possession was to be given in July, 2020 whereas
the agreement was executed on 13.12.2021, 1% years after the said

date.

6.12 Learned counsel for appellant further submitted that the attention

of this Tribunal is drawn only to establish that the above
agreement was in fact sham agreement and on a preprinted format
otherwise while executing an agreement on 13.12.2021 there was

no reason to mention a date which has already been expired about



10

1’4 years and in such situation the agreement ought to have been
for ready unit. The Regulatory Authority while examining the
complaint on the basis of pleadings prepared a chart in the first
paragraph of the order indicating the date of allotment and
thereafter at page-7, another chart was prepared, wherein date of
possession has been indicated from 12.12.2024 to 10.01.2025, and
taking into consideration the judgment in the case of M/s Fortune
Infrastructure Vs. Trevor D’lima and others, (2018) 5 SCC
442, the proposed date of possession was mentioned in the chart
and in the operative portion of the judgment direction was issued
to the appellant for providing possession by 29.09.2024 reducing
the period on the ground that the said period has been mentioned in
the portal for completion of the project. The Chart at page-7 of the

impugned order is as under :

S Complaint No. Unit Number | Date of [Date of possession
No. allotment

A) | B) © (D) (B)

1. LKO162/10/100974/2022 E-107 13.12.2021 12.12.2024
2. LKO162/10/100992/2022 E-102 13.12.2021 12.12.2024
3. LKO162/10/100994/2022 E-112 11.01.2022 10.01.2025
4. LKO162/10/100998/2022 E-125 20.12.2021 19.12.2024
5. LKO162/10/100999/2022 E-148 12.01.2022 11.01.2025
6. LKO162/10/101059/2022 D-146 12.01.2022 11.01.2025
7. LKO162/10/101061/2022 D-015 11.01.2022 10.01.2025
8. LKO162/10/101069/2022 D-141 11.01.2022 10.01.2025
9. LKO162/10/101071/2022 D-143 11.01.2022 10.01.2025
10. LKO162/10/101072/2022 E-144 12.01.2022 11.01.2025
11. LKO162/10/101073/2022 E-126B 12.01.2022 11.01.2025
12. LKO162/10/101074/2022 D-124B 11.01.2022 10.01.2025

6.13 Learned counsel for appellant submitted that once the Regulatory
Authority comes to the conclusion that the promised date has not
reached yet then there was no question for issuing any direction
and the complaint ought to have been rejected being premature and
secondly though observations have been made regarding

cancellation of the units of the respondents being illegal and bad



7.1

7.2
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without framing any issue and the same has not been set aside in
the final order. Once the Regulatory Authority has come to the
conclusion that the promised date has not reached yet then the
direction for possession to the respondents in the future date was
unwarranted and hence the impugned order deserves to be set

aside.

Sri Amit Yadav, learned counsel for respondents fairly submitted
that as far as the date for possession is mentioned in the chart at
page-7 of the impugned order, the same has not been challenged by
the respondent and, therefore, respondent has no option but to
accept the proposed date of possession as correct and binding on

the respondents.

A query was made from Sri Amit Yadav, learned counsel for
respondent that when the proposed date has not yet reached then
how the complaint of the respondent was maintainable, learned
counsel for respondent only submitted that in the complaint the
date of completion was mentioned as 01.07.2020 but finding of
the Regulatory Authority has not been challenged by the

respondent, he has to make no submission on the same.

Counsel for respondent also fairly admitted that on knowing
regarding cancellation, certain objections were raised but no
application for amendment in the grounds and prayer clause was
moved in order to challenge the cancellation of the units by the

appellant.

We have examined the submissions of learned counsel for parties
and gone through the record. The provisions of Section 18 of the

Act reads as under :

“18. (1) If the promoter fails to complete or is unable to give possession of an

apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein, or
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(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason,

he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any
other remedy available, to return the amount received by him in
respect of that apartment, plot, building, as the case may be, with
interest at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of the
possession, at such rate as may be prescribed.

(2) The promoter shall compensate the allottees in case of any loss
caused to him due to defective title of the land, on which the project is
being developed or has been developed, in the manner as provided
under this Act, and the claim for compensation under this subsection
shall not be barred by limitation provided under any law for the time
being in force. Transfer of title. Return of amount and compensation.
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(3) If the promoter fails to discharge any other obligations imposed on
him under this Act or the rules or regulations made thereunder or in
accordance with the terms and conditions of the agreement for sale,
he shall be liable to pay such compensation to the allottees, in the

manner as provided under this Act.

8.1 From the perusal of the aforesaid provisions, it is evident that an
allottee gets a right to seek refund of the deposited amount with
interest including compensation if the promoter failed to complete
or is unable to give possession of the apartment/plot or building in
accordance with the terms of the agreement for sale and if the
allottee does not intend to withdraw from the project, he has to be
paid the interest by the promoter for every month delay till handing

over of the possession as may be prescribed.

9. On examination of the impugned order, we found that the
Regulatory Authority indicated the date of possession from
12.12.2024 to 10.01.2025. Hence in our considered view, on
coming to the conclusion that the proposed date has not yet

reached, then the Regulatory Authority ought not to have issued a



10.

13

direction for providing possession in a future date i.e. on the date
indicated in the portal of the UP RERA for completion of the
project and the complaint should have been rejected being
premature, giving liberty to approach the Regulatory Authority at
the appropriate time, if the promoter/appellant fail to provide
possession in accordance with the term and conditions of the
agreement/proposed date indicated at page-7 of the impugned

order.

We further constrained to observe that once the issue of
cancellation of unit has been brought to the notice of the
Regulatory Authority, the Regulatory Authority even in the
absence of the challenge, should have framed an issue and was

required to decide accordingly.

11. As indicated above, the order has been passed by the Regulatory

12.

Authority on a complaint for providing possession in a future date

which yet to have reached.

In our considered view, the order dated 02.01.2024, passed in the
above appeals is not sustainable, the complaints being premature,

accordingly the same is hereby set aside. The appeals are allowed.

13. No order as to costs.

Dated: 14.05.2024
Irfan (Sanjai Khare) (D.K. Arora)



