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Heard Shri Rakesh Bajpai, learned counsel for the appellant.

No one is present on behalf of respondent.

The afore-noted appeal has been filed assailing the order dated 23.12.2020
passed by the Regulatory Authority, computing delay interest on handing

over possession of the unit to the allottees.

In the instant appeal the impugned order arises from Complaint No.
LKO148/01/1193/2020 passed by the Regulatory Authority directing the
appellant-promoter to grant interest from 18.04.2017 till handing over
possession, from the said period the injunction granted by the National
Green Tribunal (NGT) w.e.f. 17.12.2018 to 12.01.2021 was directed to be

deleted while computing the interest.

The sole ground and point pressed by learned counsel for the appellant is as
to what would be the date of completion of the project launched by the
appellant, or in the alternative from which date the respondent-allottee

would be entitled to delay interest.



We proceed to answer the question.

The facts, inter se, parties are not in dispute. The appellant-promoter
launched a project in the year 2015 in the name and style “Lohia Enclave
Phase-1 Yojna”. The project commenced from 16.03.2015. The respondent
herein came to be allotted a unit/flat in the project on 18.04.2014. Thereafter,
on enactment of U.P. Real Estate (Regulation and Development) Act 2016
(in short ‘Act 2016°), the appellant applied for registration of the project,
which was duly granted by the RERA Authority on 04.10.2017, wherein, the
appellant-promoter declared that the project would be completed on or
before 30.04.2017. It is not in dispute inter se, parties that the allotment

letter did not disclose completion date of the project.

It appears that the project got delayed, accordingly, an application was
moved before the Regulatory Authority for extension of the project, wherein,
the proposed date of completion was declared by the appellant as
31.12.2018.

The project is situated in the vicinity of a natural water body (wetland)
popularly known as ‘Ramgarh Taal”. It appears that the matter was carried
before the National Green Tribunal (NGT) in O.A. No. 116/2014 (Meera
Shukla Vs. Municipal Corporation, Gorakhpur & Ors.), wherein, an
injunction was granted, restraining the construction work within the vicinity
of 500 meters from the water body. Thereafter, on considering the reports of
the relevant committees, NGT vacated the order on 12.01.2021, thereafter,
the appellant-promoter was granted approval for handing over possession of
the units to the allottees. It is not in dispute that the possession of the unit

came to be granted to the appellant in the month of March 2021.
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The respondent-allottee aggrieved by the delay in completion of the project
filed a complaint before the Regulatory Authority in 2020, seeking
possession and delay interest. The appellant herein appeared and filed
objections before the Regulatory Authority. The learned Regulatory
Authority having regard to the rival contentions passed the impugned order
directing that allottee is entitled to delay interest minus the period of

injunction granted by the NGT. In other words the complaint was allowed.

The contention that is being raised by learned counsel for the appellant is
with regard to the date from which the delay interest would be computed. It
is not being disputed by learned counsel for the appellant that while
registering the project with RERA, a declaration with regard to completion
date was made i.e. 30.04.2017. Learned counsel for the appellant submits
that in view of the law laid down by Hon’ble Supreme Court in M/s.
Fortune Infrastructure Vs. Trevor D’lima & Ors (2018) 55CC 442,
wherein, it has been held that in allotment/agreement where date of
completion has not been disclosed by the promoter, three years would be a
reasonable time to be taken for completion of the project. Accordingly, in
terms of M/s. Fortune Infrastructure (supra), it is urged that 30.04.2018
should be taken to be the date of completion i.e. three years from the date of

commencement of the project (2015).

In this backdrop, it is submitted that learned Regulatory Authority in several
complaints has taken 30.04.2018 as the completion date, whereas, in some
other matters arising from the same project, the completion date was taken to
be 30.04.2017. In this backdrop, the learned counsel for the appellant
submits that the delay interest would run from a specific date and not from

different dates as ruled by learned Regulatory Authority, he, therefore,
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submits that 30.04.2018 be taken as the cutoff date for computation of delay

interest and not the date of completion. The date of allotment letter i.e.

18.04.2017.

The learned counsel for the respondent submits that in the given facts law
laid down in M/s. Fortune Infrastructure (supra) would not apply as the
appellant had disclosed 30.04.2017 as the completion date while getting the
project registered with the Regulatory Authority. The learned counsel for the
respondent further submits that the Regulatory Authority has committed an
illegality in taking different dates for computation of delay interest in respect
of the same project, whereas, as per the declaration of the appellant-
promoter the completion date was 30.04.2017. It is further submitted that
extension of the project from time to time would not be taken into
consideration while computing the period from which the delay interest has
to be paid to the allottee who has not withdrawn from the project. The
learned counsel for the respondent relied on the judgment and order passed
by the Hon’ble Supreme Court in Imperia Structures Limited Vs. Anil Patni
and another; (2020) 10 SCC 783.

We have considered the rival submissions.

Section 5 of the Act 2016 provides for grant of registration to a project. It is
incumbent upon the promoter that while making an application for
registration of the project under Section 4, has to declare, inter alia, the
details of the proposed project which would include date of completion. Sub-
section (3) of Section 5 mandates that the registration granted under this

section, shall be valid for a period declared by the promoter under sub-clause
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(C) of clause (1) of sub-section (2) of Section 4 for completion of the project

or phase thereof, as the case may be. Section 5(3) is extracted:-

The registration granted under this Section, shall be valid for a period
declared by the promoter under sub-clause (C) of clause (1) of sub-
section (2) of Section 4 for completion of the project or phase thereof,

as the case may be.

Section 6 of the Act 2016 provides for extension of registration, wherein, it
has been provided that promoter may be granted extension by the Regulatory
Authority on an application made by the promoter due to force majeure.
Provided, that the Authority may in reasonable circumstances, without
default on the part of the promoter, based on the facts of each case, and for
reasons to be recorded in writing, extend the registration granted to a project
for such time as it considers necessary. Section 6 of the Act 2016 is

extracted:-

Extension of registration.- The registration granted under Section 3,
may be extended by the Authority, on an application made by the
promoter due to force majeure, I such form and on payment of such

fee, as may be specified by regulations made by the Authority.

Provided that, the Authority may in reasonable circumstances, without
default on the part of the promoter, based on the facts of each case,
and for reasons to be recorded in writing, extend the registration
granted to a project for such time as it considers necessary, which

shall, in aggregate not exceed a period one year:
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Provided further that, no application for extension of registration
shall be rejected unless, the applicant has been given an opportunity

of being heard in the matter.

Explanation.- For the purpose of this Section, the expression ‘‘force
majeure” shall mean a case of war, flood, draught, fire, cyclone,
earthquake or any other calamity caused by nature, affecting the

regular development of the real estate project.

On combined reading of Sections 5 and 6, the completion date of project as
per the declaration made by the promoter either in the agreement/allotment
or before the Regulatory Authority as the case may be would be the date of
completion of the project. The subsequent extension of the registration
granted to the promoter has no co-relation for computation of delay interest.
The afore-noted provisions have to be read with Section 18 of the Act 2016,
which mandates return of amount and interest, if the promoter fails to
complete or is unable to give possession of an apartment, plot or building, as

the case may be, in the event of default in completing the project.

In other words, the expression “complete” as mentioned in Section 18, is the
date of completion initially declared to the allottee by the promoter and not
the subsequent date disclosed while seeking extension of registration of the
project. The extension of the project is sought where the project for any
reason could not be completed. Section 18 mandates that all such allottees,
who have made choice to continue with the project, shall be paid interest for
every month of delay, till the handing over of the possession, at such rate as
may be prescribed. It is the specific case of the appellant-promoter that a

categorical declaration was made before the Regulatory Authority that the
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project would be completed on or before 30.04.2017, accordingly, the delay
interest would be computed from the said date till handing over possession.
The present case is distinguishable from the facts arisen in M/s. Fortune
Infrastructure (supra). In the case before the Hon’ble Supreme Court, the
promoter had not disclosed the completion date of the project. The Court, in
the circumstances observed that the project cannot be prolonged. In such
cases the Court was of the view that three years would be a reasonable time.
In the present batch of appeals the appellant had disclosed the date of
completion (30.04.2017) of the project. The delay interest would have to be

computed from the said date. The question is accordingly answered.

Having regard to the facts and circumstances of the present case that the
NGT had granted injunction, restraining the appellant from raising
construction and handing over possession of the units, which was operative
from 17.12.2018 to 12.01.2021. Accordingly, the said period shall be
excluded from the period while computing delay interest, as the

circumstances was beyond the control of the appellant.

In view thereof, the impugned orders passed in the appeal would be

modified to the extent herein above.
Appeal is disposed of in terms of the order herein above.
No order as to the costs.

The amount deposited by the appellant in compliance of mandate of Section
43(5) of the Act 2016 be transferred/remitted to the concerned account of

learned Regulatory Authority. Further, we direct the Regulatory Authority to
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dispose of the amount during the execution proceedings in accordance with

law.

The functioning of the Tribunal became paperless from January 2022, but
the system for depositing payment through online mode by the litigants
under different heads could not be made operational and the same was to be
deposited by the litigants in the shape of Bank Draft, but subsequently NIC
and State Bank of India succeeded in providing solution for making payment
under all the heads through online mode and the State Bank of India also
agreed to convert the amount deposited by the promoter under Section 43(5)
of the Act into fixed deposit indicating complaint number, appeal number
etc. within 24 hours for a period of 60 days with auto renewal thereafter, so
that after decision in the appeal the amount be released as per direction of

the Tribunal along with accrued interest on the said fixed deposit.

Discussion was made with the officials of the State Bank of India regarding
providing benefit of interest on the deposited amount in the pending appeals.
SBI also agreed to convert the amount deposited in different appeals, on the
details provided by the Tribunal, into Fixed Deposits for a period of 60 days
with auto renewal thereafter in the pending appeals. Accordingly, in all the
pending appeals of the promoters, the amount deposited in pursuance to the
provisions of Section 43(5) of the Act has been converted in fixed deposit in

the month of June, 2023.

The Registry 1s directed to take steps for redemption of the amount of the
fixed deposit in the instant appeals and send the same to the Regulatory

Authority to be taken care as per the directions hereinabove.



27. It will be the liability of the beneficiary to pay the income tax on the interest

earned on the deposited amount, if any.

(Devindar Singh Chaudhry) (Suneet Kumar)

Dated: 19.12.2024
PRADEEPKUMAR



