RESERVED JUDGMENT

BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.
APPEAL NO. 541/2021
Arun Chauhan Appellant.
Versus
Gaursons Hi-Tech Infrastructure Pvt. Ltd.  ............... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

The present appeal has been preferred by Sri Arun Chauhan (hereinafter
referred to as the ‘appellant’) against the order dated 25.05.2021 passed by
the Real Estate Regulatory Authority, Gautam Budh Nagar (hereinafter
referred to as the ‘Regulatory Authority’) in Complaint No.
NCR144/10/63350/2020 whereby the following directions have been

given:--

(1) Respondent (Gaursons Hi-Tech Infrastructure Pvt. Ltd.) has been
directed to give possession of the unit along with OC/CC, upto
30.06.2021, after completing all the facilities according to the

agreement.

(i1) Ensure payment of delay interest to the complainant (@ MCLR+1% for
the delay period from 24.10.2019 to the date of receiving occupation
certificate i.e. 07.09.2020. It was clarified that this amount would be
adjusted in the amount of final payment. If the amount of interest
exceeds the amount payable towards final payment then the excess
amount will be refunded to the complainant. Keeping in view the force
majeure the period from 25.03.2020 to 07.09.2020 will not be counted
for the purpose of delay interest. If there are any dues of the
complainant then interest for delay period will not be payable on that

amount for the said period.
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(1) If any interest is charged by the promoter from the allottee in
accordance with Section 2(za)(i) of the Real Estate (Regulation and
Development) Act, 2016 (hereinafter referred to as the Act, 2016), after
its promulgation, for default of the allottee, then allottee will be paid the
same rate of interest for default of the promoter. Therefore delay
interest at the rate of MCLR+1% will be paid by the allottee. If more
than that rate of interest has been charged by the promoter from the
allottee for the delay, after promulgation of the Act 2016 then the same

rate of interest shall be counted for the delayed payment.

(iv) The respondent was directed to clarify the position to the complainant
after getting the same verified from the Chartered Accountant as to
whether amount has been taken towards GST, and input credit or not, if
yes, then at what rate and what was the share of the complainant on the

basis of pro rata, and accordingly adjust the amount.

The facts of the case, in brief are that on 18.03.2018 the appellant booked
Unit No. I-3172 in 7™ Avenue Project being developed by the respondent.

The promised possession date was 30.06.2019 as mentioned in the Builder

Buyer Agreement.

The respondent gave fake offer of possession on 31.07.2020 after 13

months of the promised date of possession.

The appellant raised queries regarding DPP, rent compensation and penalty

imposed at very high rate but did not get any reply from the respondent.

On being harassed by the respondent for more than two months, the
appellant filed a complaint before the Regulatory Authority on 16.10.2020
which was decided by the Regulatory Authority vide impugned order dated

25.05.2021 in the manner mentioned in para 1 of this judgment.

The appellant challenged the impugned order dated 25.05.2021 passed by
the Regulatory Authority on the following grounds:--

(1)  The Regulatory Authority in the impugned order itself says that NGT
ban on construction does not come under the definition of Force
Majeure, still the benefit of force majeure was given to the

respondent.
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(ii)

(iii)

(iv)

v)

(vi)

(vii)

The Regulatory Authority failed to consider the evidence on record in
a judicious manner. In the matter of Ambuj Pratap Singh Rajput Vs.
Gaursons Hi-Tech Infrastructure Pvt. Ltd. (Complaint No.
ADJ/NCR144/10/63071/2020) the respondent was not granted any

relief on the ground that NGT ban is not a force majeure.

Benefit of NGT Ban was also not given by the Regulatory Authority
in Complaint No. ADJ/NCR144/07/56387/2020 (Ajay Rawat Vs.
Gaursons Realtech Pvt. Ltd.).

Air pollution is not a natural calamity and it does not come under

force majeure situation. It is an outcome of man made actions.

There is contradiction in calculation of time-period of delayed
possession penalty (DPP). In the impugned order end date for time
period has been mentioned as 07.09.2020 but at another place in the
impugned order, it is mentioned that the allottee shall be paid interest

for every month of delay till handover of the apartment.

Offer of possession was sent via email to the appellant on 31.07.2020
while the flat/unit was ready for handover on 03.03.2021 i.e. after 7
months from the offer of possession. The respondent is denying to
handover the flat/unit without signing illegal documents in the name

of possession formalities.

The Regulatory Authority awarded six months’ relief because of
Covid-19. This relief is applicable to extension of registration of real
estate projects registered with U.P. RERA for which the completion
date or revised completion date or extended completion date expires
on or after 25™ March, 2020. As per BBA the appellant’s flat
possession date was 30.06.2019 and first nationwide lockdown was
effective from 24.03.2020 i.e. after 8 months and 23 days of the
promised date of possession. The above relaxation/relief becomes
irrelevant in appellant’s case whose possession date had already
passed. Awarding benefit to the respondent for its own fault/delay is

against the principles of natural justice.

The appellant has made the following prayers in the appeal:--
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The appellant is requesting for delayed possession penalty (DPP) for
the entire period of delay i.e. from 30.06.2019 to the date of physical
possession of flat/unit including NGT days and the six month Covid-
19 period for which respondent is awarded relief. Awarding relief of
six months to respondent due to Covid-19 situation is equivalent to
penalizing innocent appellant for the fault of respondent. Appellant
had borne the burden of House Rent for those same six months for
which relaxation has been awarded to the respondent. If the
possession had been given on time as per Agreement of sale that is
on 30.06.2019 there would not be any further delay due to Covid-19

situation, it is purely respondent’s fault.

Appellant is requesting that to vanish the scope of any ambiguity
Delayed Possession Penalty/interest rate should be mentioned in
REAT order very clearly as 265.3% annually. Respondent has
imposed penalty on appellant for delayed payment at an illegitimate
rate of interest (@265.3% annually and appellant has evidences of the
same. In the order it is clearly mentioned at page 30, order point-3
that Respondent has to pay back at the same rate but Respondent is
denying to pay @ 265.3% and is mis-interpreting the same point of
the order and considering rate of interest @MCLR+1% only.

Appellant is requesting for the handover of keys of unit/flat on
immediate basis without waiving-off/compromising Appellant’s legal
rights. Handing over of the keys will free the Appellant from the
financial burden of paying rent. Appellant has paid the 100%
payment of flat/unit and is willing to pay the registry charges from
his own pocket but even after that the Respondent is denying to
handover the flat/unit keys without signing of some
inappropriate/illegal documents in the name of possession formalities

that are detrimental to Appellant’s legal rights.

Requesting the Hon’ble Court to instruct respondent to provide the
CA certified copy in the context of ITC benefit of GST as the
respondent is denying to obey the RERA order.
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5.5

In reply to the appeal the respondent submitted that the respondent
company is a renowned and distinguished real estate company in district

Ghaziabad, G.B. Nagar and Delhi-NCR.

The respondent company has invested huge sum of monies in the project in
question 1i.e. 7" Avenue, Sector-4, Greater Noida, West Uttar Pradesh and

the same has already been completed.

The appellant has booked flat no. 3172, Block I, 7" Avenue at Gaur City-1
(A Township Project) Greater Noida West on 22.03.2018 and both the
parties have executed agreement for sale on 27.04.2018 which is the sample
model draft and not one sided document. The draft of agreement and its

rule have been finalized by the U.P. Government.

Both the appellant and the respondent company agreed to the proposed date

of possession on or before 30.06.2019 and executed agreement for sale.

As per condition no. 7.1 of the agreement to sale, the appellant and the
respondent company agreed to the proposed date of possession on or before
30.06.2019 unless there is delay or failure due to war, flood, drought, fire,
cyclone, earthquake, lockdown or any other calamity caused by nature
affecting the regular development of the real estate project (“force
majeure”). If, however, the completion of the Project is delayed due to the
Force Majeure conditions then the Allottee agrees that the Promoter shall be
entitled to the extension of time for delivery of possession of the
apartment/plot/unit provided that such Force Majeure conditions are not of
a nature which makes it impossible for the contract to be implemented. The
allottee agrees and confirms that, in the event it becomes impossible for the
Promoter to implement the project due to Force Majeure conditions, then
the allotment shall stand terminated and the Promoter shall refund to the
Allottee the entire amount received by the Promoter from the allottee within

45 days (even 120 days mentioned in RERA sample draft).

The respondent company has completed the construction work of
concerned block-I on 08.01.2020 and applied for the occupancy certificate
(OC) with all required NOC:s i.e. Fire, Lift, Structural and Electrical, before

the concerned authority.
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5.10

After completion of block and applying for OC the respondent company
sent offer of possession to the appellant on 22.07.2020 (during Covid-19
lock down period from 25.03.2020 to 25.09.2020, even the OC was
received during lock down period) on the deemed grounds of RERA Act
and U.P. RERA Authority’s Office Order dated 16.09.2019 according to
which the Regulatory Authority has provided a window to the developers.

The respondent company has also obtained the occupancy certificate from

GNIDA for tower-1 and unit in question on 07.09.2020.

After offer for possession the respondent company was ready to pay the
possession delay interest/penalty from 01.07.2019 to 24.03.2020 before
Covid-19 Lockdown and after adjustment of the delay period for the
stay/ban over construction in NCR due to natural calamity “air pollution”
which was beyond the control of the respondent but the appellant did not
fulfill his duty of completing the possession formalities and did not sign the
township maintenance agreement and did not purchase the stamp for sub-

lease deed and filed unnecessary litigation.

The appellant has deliberately given wrong statement that the promoter is
refusing to pay the interest and also he was asking interest over the delayed

period.

The respondent company filed a detailed written statement before the
Regulatory Authority and (a) opposed the issue of interest @ 9.5% for
delay penalty/interest demanded by the complainant/appellant, (b) on the
issue of delay in possession the respondent company admitted some delay
in possession from 01.07.2019 to 24.03.2020 but it was not intentional and
beyond the control of the respondent. The reasons behind it were the
farmers’ litigation, non-availability of material, timely payment by the
buyer of the property, ban on construction by National Green Tribunal,
High Courts and Environment Pollution (Prevention & Control) Authority
due to high air pollution in national capital, which is the natural calamity,
from the booking of the complainant/appellant from the year 2018 to 2020.
There was ban over construction in the year 2018 by Environment Pollution
(Prevention & Control) Authority in Delhi NCR from 01.11.2018 to
12.11.2018, for a period of 11 days, but the submission was for 22 days’

exemption as 11 days extra because of shortage of labour, material etc.
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There was ban over construction by Environment Pollution (Prevention and
Control) Authority in the year 2019 in Delhi NCR from 04.11.2019 to
14.02.2020 for a period of 102 days and the respondent’s submission was
for 150 days exemption as 48 days extra because of shortage of labour and
material etc. Covid-19 is the international emergency and pandemic which
has stopped the world and there are many Hon’ble Courts’ orders for
exemption of covid period. The RERA Authority has also issued the office
order for exemption from 25.03.2020 to 25.09.2020. The respondent
company has relied on the judgment of Hon’ble Supreme Court in Civil
Appeal No. 6649-50 of 2018 Supertech Lt. Vs. Rajni Goel and submitted
that calculation of possession delay interest may be allowed from
10.07.2019 to 24.03.2020 i.e. 172 days on account of ban over construction,
(¢) Regarding GST issue the respondent company submitted that the
complainant/appellant is not eligible as the booking date of the unit in
question is 22.03.2018 and GST came into force since 01.07.2016, (d)
Regarding DG Set issue the respondent company submitted that it is not
possible because of heavy pollution and ban over the use of DG Sets from
time to time by the Nation Green Tribunal and Pollution Control Board.
This service is included in the cost of the flat and the respondent company

has not charged any additional amount for the same.

In compliance of the order of the Regulatory Authority the respondent
company has informed the appellant about the possession delay penalty of

Rs.1,27,064/- by email dated 08.07.2021

The respondent company has also paid and credited a sum of Rs.1,17,534/-
as delay interest in compliance of the order of the Regulatory Authority into
the ledger account of the appellant.

In respect of the issues like GST input credit the respondent has already
informed the appellant that he is not eligible for the same as the booking
date of the unit in question is 22.03.2018 and GST came into force since

01.07.2016.

The appellant filed his reply to the objections of the respondent to the
grounds of appeal and submitted that submission of the respondent that it is
a renowned and distinguished real estate company in Delhi-NCR is far

away from ground reality. In reality, from time to time various buyers have
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filed numerous complaints against the respondent pertaining to delay in
possession and violation of U.P. Real Estate (Regulation and Development)
Rules, 2016. Recently respondent’s group company has also been found
guilty of profiteering a sum of Rs.20 crores by National Anti-Profiteering
Authority (NAA).

The respondent’s claim regarding completion of the project in question i.e.
7™ Avenue, Sector-4 Greater Noida is wrong and misleading the Tribunal as
many towers of the project are still under construction. Moreover, physical

handover of most of the units of the block in question is still pending.

The respondent is trying to mislead the court by giving false statement and
forging the terms of BBA by changing the wording of agreement. The
respondent has cleverly changed the wording from “handover possession of
apartment” to ‘“date of possession” and cleverly added the word
“lockdown” while original BBA does not contain the word “lockdown”.

The comparison chart given by the respondent is wrong.

The appellant is fighting from day one for his rights and terms mentioned in
the agreement. As per BBA the respondent was bound to handover the flat
to the appellant on 30.06.2019 which respondent failed to fulfill. The
Regulatory Authority ordered the respondent to handover the Flat by
30.06.2021 but the respondent again failed to handover the possession of
the flat. The respondent is just pretending to be lawful before the court, on
the other hand the respondent is forcing the appellant to sign illegal

documents in the name of possession formalities.

The respondent’s claim of offer of possession dated 22.07.2020 is wrong as

the respondent intimated back dated offer of possession on 31.07.2020.

The respondent’s claim of offering delay penalty to appellant is absolutely
false. The appellant sent a legal notice to the respondent but it was ignored
by the respondent. The claim of the respondent that the appellant did not

fulfill possession formalities is absolutely wrong and again misleading.

Air pollution is not a natural calamity as it does not come under force
majeure situation. As construction was banned by the authorities and
appellant agrees that it was beyond control of the respondent but

completing construction as per promised possession date in BBA i.e.
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30.06.2019 was in control of the respondent. The respondent does not
deserve benefit of construction ban for the period that falls after promised

possession date i.e. 30.06.2019.

Covid-19 outbreak happened after more than 8 months of the promised
possession date. Therefore, the respondent does not deserve benefit for this

period.

The respondent has already collected delay penalty from the appellant at a
very high interest i.e. @265%..

The respondent has not credited any amount into appellant’s account and
the respondent is earning interest on it. The respondent has also not

credited any amount in the appellant’s account towards DPP.

The respondent is misleading the Court. The agreed price of flat was

excluding GST. The appellant deserves ITC benefit.

The flat was not ready at the time of offer of possession i.e. 31.07.2020 but
it was ready on 03.03.2021.

The respondent is assuming that NGT ban on construction is equivalent to
force majeure condition. NGT ban on construction does not come under
force majeure condition as per Hon’ble Supreme Court judgment in Civil
Appeal No0.3581-3590/2020. The respondent be punished for harassing the
appellant and not obeying the order of the Regulatory Authority.

In reply to the rejoinder/reply of the appellant the respondent filed its reply
dated 27.09.2021 wherein the respondent submitted that picture cutting of
some newspapers with photos cannot be considered as evidence. As far as
guilty news of M/S Gaursons Realtech Pvt. Ltd. is concerned it is a
different company and has different projects. As far as allegations made
before the National Ant profiteering Authority (NAA) are concerned the

same are under legal process.

As per the order of the Regulatory Authority the respondent has paid a sum
of Rs.1,17,534/- as delay penalty interest/compensation in the payment
ledger of the flat in question.

Environment Pollution Control Authority was constituted with the objective

of protecting and improving the quality of environment and controlling
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environmental pollution in the national capital region. The EPCA also

assists the apex court in various environment related matters in the region.

Possession and sub-lease deed process is pending only at the end of the

appellant.

On examination of the pleadings and record, it is evident that the appellant
approached the Regulatory  Authority vide Complaint No.
NCR144/10/63350/2020 dated 16.10.2020 seeking relief against the
respondent for possession and payment for delay on the ground that the
possession was promised on 30.06.2019, whereas actual offer of possession
was given on 22.07.2020, while the O.C. was obtained on 07.09.2020.
Thus, there is a delay while the allottee paid 100% payment. The
Regulatory Authority after examining the pleadings and record framed 7

questions as follow:

(1)  Whether the instant case is maintainable before completion date
07.03.2023 given in the RERA?

(1))  Whether the Project of the respondent delayed due to Force Majeure
events, if yes, its effect?

(i11) Whether complainant can be offered possession without CC/OC or
on the basis of deemed CC/OC?

(iv)  Whether respondent can be directed to provide benefit of GST input
credit to the complainant?

(v)  Whether it will be appropriate to direct for refund of the amount
under the head of power back up to the complainant?

(vi) Whether it will be appropriate to refund the amount of electricity
connection?

(vil) Whether the complainant be given possession and interest for delayed
period and if yes, at what rate?

The Regulatory Authority decided issue no. (i) against the respondent by
holding that the complaint is maintainable prior to 07.03.2023, the date of
completion given by the respondent to the RERA.

While examining the issue no. (ii), the Regulatory Authority on one hand
observed that as per definition of Force Majeure, no such situation has

arisen, but thereafter taking into account the orders issued by
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Environmental Pollution Authority from time to time and ban imposed by
the Hon’ble Supreme Court on the construction activities in Delhi NCR
region vide order dated 04.11.2019 observed that the constructions
activities were affected for 116 days and similarly the same was affected
due to Covid-19 virus from 25.03.2020 to 25.09.2020 (six months) and held

that both the parties will not claim interest for this period from each other.

While examining the issue no. (iil), taking into consideration the
submission of respondent regarding making offer of possession vide letter
dated 22.07.2020, on the strength of deemed completion certificate,
justified the offer of possession dated 22.07.2020.

On the issue of GST input [issue no. (iv)] direction has been issued to the
respondent to inform the complainants within 45 days with the Certificate

of CA and if necessary adjustment is required, the same be done.

On issue no.(v) regarding refund of amount paid by the appellant towards
power backup, the Regulatory Authority held that if any loss has been
suffered by the complainant then he can claim compensation before the

Adjudicating Officer.

On issue no. (vi) as to whether it is proper to refund of amount paid by the
appellant towards electricity connection, liberty was given by the
Regulatory Authority to the allottee/complainant to approach the
Adjudicating Officer.

Regarding issue no. (vii) as to whether the complainant be given possession
and interest for delay period and if yes, at what rate, the Regulatory
Authority held that the complainant was entitled to possession and interest

for delay period at the rate of MCLR+1%.

Heard Sri Arun Chauhan, the appellant in person. No one appeared on
behalf of the respondent. The appellant during the course of hearing on
26.10.2021 confined his prayer to the challenge of only direction no. 2 of
RERA order dated 25.05.2021, on the complaint of the appellant and
submitted that the relaxation/reduction of the period by the RERA due to
Covid-19 pandemic and on account of the order of NGT from the period of
delay in completion of the project/apartment for the purpose of calculation

of interest was not justified and the appellant should have been given
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interest of delayed possession from the promised date till physical

possession by adding the period reduced by the Regulatory Authority vide

impugned order. He further submitted that this issue has already been

examined by the Tribunal in another Appeal No. 365/2021 filed by him

(Arun Chauhan Vs. Gaursons Hightech Infrastructure Private Limited),

therefore, he will be satisfied if the same order is passed in the present

appeal.

In appeal No. 365/2020 (Arun Chauhan Vs. Gaursonks Hightech

Infrastructure Private Limited) the following questions were framed:--

(1)

(i)

(iii)

(iv)

v)

(vi)

Whether the extension of project under Section 6 has any bearing
on the rights of the allottee under Section 18 (1) (a) of the Act,
20167

Whether any benefit of force majeure or delay in completion of
the project/giving possession of the apartment/flat/plot without
any fault on the part of promoter is permissible/admissible under
the provisions of agreement dated 27.04.2018 between
allottee/appellant and Promoter?

Whether it is necessary and mandatory for the Promoter to have
first Completion Certificate and Occupancy Certificate under the
provisions of Act, 2016, Rules 2016 read with Uttar Pradesh
Apartment (Promotion of Construction, Ownership and
Maintenance) Act, 2010 before offering possession as well as
asking the allottee to settle the account and satisfy the final
demand?

Whether offer of possession dated 22.07.2020 to the
allottee/appellant on the presumption of deemed completion
certificate by the respondent was in consonance with the
provisions of U.P. Apartment (Promotion of Construction,

Ownership and Maintenance) Act, 2010 read with the provisions
of agreement dated 27.04.2018?

Whether the allottee/appellant is entitled for interest due to delay
in completion of the Project and giving possession under the
Scheme of Act, 2016 and if yes, what rate of interest is required to
be paid by the Promoter to allottee?

Whether the direction no. 2 in the impugned order dated
24.02.2021 passed by Regulatory Authority for grant of interest
from 25.10.2019 to 07.09.2020 on the deposited amount of the
appellant @ MCLR+1% for the delay period with a further
direction to reduce the period from 25.03.2020 to 25.09.2020 on
account of force majeure is in accordance with the provisions of
agreement dated 27.04.2018?
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Question no. (i). While examining question no. 1 we were required to
examine as to whether the extension of project under Section 6 has any
bearing on the rights of the allottee under Section 18 (1) (a) of the Act,
2016. After examining the scheme of the Act 2016 in depth, it was held
that the provisions of Chapter III & IV have independent status and
applicability. The extension of registration of a project saves the promoter
from the panel consequences laid down under the provisions of Act 2016
and not absolved him of the liability under the agreement for sale or other
provisions of the Act 2016, Rule 2016, Rule 2018 and Act 2010. The

question nos. (1) was answered accordingly.

Vide question no.(ii) the Tribunal was required to examine as to whether
under the provisions of agreement dated 27.04.2018 executed between the
allottee/appellant and the promoter, the promoter can seek benefit for the
period which affected the work in completion of the project due to force
majeure or for reasons without any fault on his part. On examination of the
issue on the basis of material on record and Clause 7.1 of the agreement
The Tribunal was of the considered opinion that the respondent was entitled
for benefit of the period from the period of delay during which he was
unable to carry out the construction activities either due to Covid-19
pandemic or ban orders of the Environment Pollution (Prevention &

Control) Authority and of the Hon’ble Supreme Court.

Question No. (iii) was as to whether offer of possession can be given by a
promoter without completion and occupation certificate or is it necessary
and mandatory to obtain the same before offering possession and asking
the allottee to settle the account and satisfy the final demand, under the
scheme of Act & Rules 2016, read with U.P. Apartments Act 2010. The
Tribunal was of the considered view that as per the provisions of the U.P.
Apartments Act, 2010 read with the provisions of Act, 2016 a Promoter is
required to offer legal and habitable possession to the allottees only after
obtaining C.C./O.C. and ask for clearing dues by raising final demand.

Question no. (ii1) was answered accordingly.

The question no. (iv) was as to whether offer of possession dated
22.07.2020 by the promoter to the allottee/appellant on presumption of

deemed Completion Certificate was in consonance with the provisions of
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U.P. Apartment (Promotion of Construction, Ownership and Maintenance)
Act, 2010 read with the provisions of agreement dated 27.04.2018? It was
observed that offer of possession given by respondent to the
allottee/appellant on presumption of deemed occupancy certificate was not
in consonance with the provisions of Section 5 of the U.P. Apartment
(Promotion of Construction, Ownership and Maintenance) Act, 2010 read
with provisions of Clause 7.2 of the agreement dated 27.04.2018. The

question no.(iv) is answered accordingly.

Question No (v) was regarding entitlement of the appellant for the interest
on account of delay in completion of the Project under the scheme of Act,
2016 and the rate of interest required to be paid by the Promoter to the
allottee for delay, if any. On this question it was held that drawing light
from the Rules of 2018, and the fact that often and allottee/buyer has to
supplement his savings by taking loan at the MCLR percent interest
(compound), the simple rate of interest at MCLR+1 percent balances the
equities and is in line with the word and spirit of the Act and can be taken

as ‘“interest at such rate as may be prescribed” as mentioned in Sections

12,18 and 19 of the Act, till the rate of interest for the purpose is notified by

the State Government. This question was answered accordingly.

On examine of question no. (vi) in its entirety the Tribunal did not find
any illegality or perversity in direction no. 2 of the impugned order of the
Regulatory Authority except the date of 25.10.2019 from which the
allottee/appellant was given entitlement for interest. The Regulatory
Authority while giving the said date treated the offer of possession dated
22.07.2020 on the presumption of deemed completion certificate of the
project and apparently included 3 months’ grace period. The Tribunal
while examining question no. (iv) regarding offer of possession dated
22.07.2020 on the presumption of deemed completion certificate answered
the said question against the promoter/respondent and held that the offer of
possession given by the promoter/respondent to the allottee dated
22.07.2020 on presumption of deemed completion certificate was not in
consonance to the provisions of Section 5 of the U.P. Apartment
(Promotion of Construction, Ownership and Maintenance) Act, 2010 read
with Clause 7.2 of the agreement dated 27.04.2018. The Tribunal held that

in its considered view the allottee/appellant will be entitled for interest from
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30.06.2019 till the offer of possession, after deducting the period of Covid-
19 pandemic i.e. from 25.03.2020 to 25.09.2020 and 116 days on account
of restriction/ban imposed by the Environment Pollution (Prevention &
Control) Authority as well as by the order of Hon’ble Supreme Court dated

14.11.2019. Question no. (vi) was answered accordingly.

Based on the aforementioned answers of questions nos. (1) to (vi) the appeal
No. 365/2021 was partly allowed. Accordingly in terms of the judgment
and order dated 7™ October, 2021 passed in Appeal No. 365/2021 (Arun
Chauhan Vs. Gaursons Hi-Tech Infrastructure Private Limited) the present
appeal is also partly allowed and direction no. 2 of the Regulatory

Authority’s order dated 25.05.2021 is modified as under:--

“The respondent will pay interest to the complainant/allottee from
01.07.2019 till the date of offer of possession given in pursuance to
Regulatory Authority’s order dated 25.05.2021. The interest for the delayed
period will not be payable for the period from 25.03.2020 to 25.09.2020 on
account of COVID-19 pandemic, and for 116 days on account of
restriction/ban imposed by the Environment Pollution (Prevention &
Control) Authority, as well as vide order of Hon’ble Supreme Court dated

14.11.2019.”
Rest of the directions of the impugned order are upheld.

The promoter/respondent is directed to comply with this order, read with
Regulatory Authority’s order dated 25.05.2021, within 45 days, failing
which the appellant will be at liberty to approach UPRERA for execution of

this order.
No order as to the costs.

(Rajiv Misra) (D.K. Arora)

Dated: 2" November, 2021
Shakir
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Appeal No. 541/2021

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

Appeal partly allowed vide judgment and order of date passed on separate
sheets.

(Rajiv Misra) (D.K. Arora)

Dated: 2" November, 2021
Shakir



