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1.4

The applicant has moved an application dated 30.09.2021 for condonation of delay

supported with affidavit in filing the instant appeal with the following submissions

That the impugned order dated 13.08.2019 was passed by the Regulatory Authority
in complaint No. 2201930719, and the same was uploaded on portal of Regulatory
Authority on 22.08.2019.

That the applicant applied for certified copy of impugned order on 10.09.2019 and
the same was received by the applicant on 20.09.2019.

That the applicant has filed the instant appeal through online on 14.03.2021 and
allotted online filing No. 0901126/01947/2021.

That the applicant being a development authority and an instrumentality of State is
having a lengthy administrative process for taking a decision. After receiving the
certified copy of the impugned order dated 13.08.2019, the said order was
produced before the Members of Board of applicant authority for further

instructions and directions of the concerned officer and thereafter the applicant



1.5

1.6

1.7

1.8

authority decided to file appeal against the aforesaid order before the Hon’ble
Tribunal thereafter some time was consumed for arranging the required documents
related to the instant matter and also demand drafts required for annexing in the
appeal. The applicant further stated that it has to procure documents from various
sections such as property section, account section, zone of the respective projects
of the applicant, the relevant documents could not be procured instantly despite
earnest and best efforts made by the applicant.

That thereafter some time was consumed for arranging the required documents
related to the instant matter. It is pertinent to mention here that the relevant
documents/demand drafts required for annexing in the appeal are procured from
various sections such as property section, account section, zone of the respective
projects of the applicant Authority as such the relevant documents could not be
procured instantly despite earnest and best efforts made by the applicant.

That thereafter the applicant Authority instructed one of its panel counsel to file
instant appeal. However, due to some personal reasons the aforesaid counsel had
resigned from the panel of applicant Authority and thus, the instant appeal could
not be filed at relevant point of time.

That as per Section 44(2) of the Act, 2016 the statutory period of limitation
prescribed for preferring an appeal is 60 days.

That the definition clause contained under Section 2(r) of the Act which defined

day means working day. Section 2(r) of the Act, 2016 is reproduced herein below

“2(r)- day _means the working day, in the concerned State or
Union territory, as the case may be, notified by the appropriate
Government from time to time;
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2.1

2.2

That as per provision contained under Clause 8 of the Uttar Pradesh Real Estate
Appellate Tribunal Regulations, 2019 the Appellate Tribunal shall follow the
calendar of the Hon’ble Allahabad High Court.

That the Hon’ble Supreme Court of India in Suo Motu Writ Petition (Civil) No.03
0f 2020 In Re: COGNIZANCE FOR EXTENSION OF LIMITATION took Suo
motu cognizance of the situation arising from difficulties that might be faced by
the litigants across the country in filing petitions/applications/ suits/appeals all
other proceedings within the period of limitation prescribed under general law of
limitation or under any special laws (both Central or State). Applicant further
submitted that in the aforestated Suo Motu Writ Petition (Civil) No. 3 of 2020 vide
its order dated 08.03.2021 the Hon’ble Court was pleased to exclude the period
from 15.03.2020 to 14.03.2021 in computing the period of limitation for any suit,
appeal, application or proceeding.

Applicant has also mentioned few judgments of Hon’ble Apex Court in support of
its application for condonation of delay, which are as under :

(i)  B. Madhuri goud Vs. B. Damodar Reddy, reported in (2012) 12 SCC
693

(1)  Esha Bhattacharjee Vs. Managing Committee of Raghunathpur Nafar
Academy & Others passed in Civil Appeal Nos. 8183-8184 of 2013
decided on 13.09.2013

At last, the applicant has prayed that in view of the facts and circumstances of the
case as mentioned in the application, the delay caused in filing the instant appeal
be condoned in the interest of justice.

Against the said limitation application, an objection dated 08.11.2021 supported
with affidavit has been filed by the respondent’s counsel with the following

contentions :



2.3
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2.5

(i)

(iii)

(iv)

(vi)

That Section 44(2) of the Real Estate Act, 2016 specially deals with law of
limitation. It makes no difference with an instrumentality of State and a
Private Party. No any weightage has been given to instrumentality of State
regarding law of limitation under the scheme of Act, 2016.

That the vague and flimsy grounds have been given for condonation of
delay, which cannot be accepted.

That Section 2(r) of the Act, 2016 is a legal provision hence need no
comment, but it is submitted that “day or working day” in its singular form
and the word “day” should not be confused with the word “days” in its plural
form. It is further submitted that the word “day” defined as “working day” in
Section 2(r) of the Act, 2016 only connotes that if the last day of limitation
to file an appeal or application is not a working day, then the last day will be
the next working day.

That the period of delay mentioned as 61 days in delay condonation
application is miscalculation. In fact there is delay of 22 months.

That the Court of Law helps those who are vigilant and not to sleeping ones.
That the delay caused in filing the instant appeal is mala-fide and designed

to defeat the ends of justice.

At last the counsel for respondent submitted that in view of the facts and

circumstances, the Hon’ble Tribunal may graciously be pleased to dismiss the

instant appeal as time barred.

Heard the learned counsels for both the parties and perused the record.

Now, we have to examine: Whether the applicant has sufficiently explained the
delay in filing the instant appeal?



From the perusal of the record it is obvious that the impugned order was passed on
13.08.2019 and the same was uploaded on the RERA website on 22.08.2019
thereafter the instant appeal was filed on 14.03.2021 meaning thereby, after delay
of 16 months 22 days. As per provisions of Section 44(2) of the Act the instant
appeal should have been filed before 22.10.2019, but the same has been filed after
a delay of 16 months 22 days. Here it is pertinent to mention that COVID-19
pandemic became effective since 15™ March, 2020 and continued till 2™ October,
2021. The Hon’ble Supreme Court has already given rebate in limitation period for
lodging the appeal if limitation period expires during the stated period of
15.03.2020 to 02.10.2021.

In the case at hand, limitation period expired before 141 days when COVID-19
spread. For this delay of 141 days the applicant has not given any cogent and
satisfactory explanation to justify the same in filing the instant appeal.

Here it is very much desirable to have a glimpse on the pronouncement given by
the Hon’ble Supreme Court and High Courts.
The Hon’ble Supreme Court in the case of Pundlik Jalam Patil v. Executive

Engineer, Jalgaon medium Project and Others, reported in (2008)17 SCC 448 has
held:-

“17. ...The evidence on record suggests neglect of its own right for
long time in preferring appeals. The court cannot enquire into belated

and stale claims on the ground of equity. Delay defeats equity. The
court helps those who are vigilant and ‘do not slumber over their
rights”.
In the same case (Pundlik case), after referring various earlier decisions,

taking very lenient view in condoning the delay, particularly, on the part of the
Government and the Government undertaking, this Court has also observed as
under:-

“29. It needs no restatement at our hands that the object for fixing time-
limit for litigation is based on public policy fixing a life span for legal
remedy for the purpose of general welfare. They are meant to see that



the parties do not resort to dilatory tactics but avail their legal remedies
promptly. Salmond in his jurisprudence states that the laws come to the
assistance of the vigilant and not of the sleepy.”

“30. Public interest undoubtedly is a paramount consideration in
exercising the court’s discretion wherever conferred upon it by the
relevant statutes. Pursuing stale claims and multiplicity of proceedings
in no manner subserves public interest. Prompt and timely payment of
compensation to the land-losers facilitating their
rehabilitation/resettlement is equally an integral part of public policy.
Public interest demands that the State or the beneficiary of acquisition,
as the case may be, should not be allowed to indulge in any act to
unsettle the settled legal rights accrued in law by resorting to avoidable
litigation unless the claimants are guilty of deriving benefit to which they
are otherwise not entitled, in any fraudulent manner. One should not
forget the basic fact that what is acquired is not the land but the
livelihood of the land-losers. These public interest parameters ought to
be kept in mind by the courts while exercising the discretion dealing with
the application filed under Section 5 of the Limitation Act. Dragging the
land-losers to courts of law years after the termination of legal
proceedings would not serve any public interest. Settled rights cannot be
lightly interfered with by condoning inordinate delay without there being
any proper explanation of such delay on the ground of involvement of
public revenue. It serves no public interest”.

In the case of Postmaster General v. Living Media Ltd. reported in (2012) 3 SCC

563, the Apex Court discouraged to allow the “Delay Condonation Application”,
merely on the ground that ‘Government Department’ is a party to the case and the
Hon’ble Court has held:

“27. It is not in dispute that the person(s) concerned were well aware or
conversant with the issues involved including the prescribed period of
limitation for taking up the matter by way of filing a special leave
petition in this Court. They (Government wing) cannot claim that they
have a separate period of limitation when the Department was possessed
with competent persons familiar with court proceedings. In the absence
of plausible and acceptable explanation, we are posing a question why
the delay is to be condoned mechanically merely because the
Government or a wing of the Government is a party before us.”

“28. Though we are conscious of the fact that in the matter of
condonation of delay when there was no gross negligence or deliberate



inaction or lack of bona fides, a liberal concession has to be adopted to
advance substantial justice, we are of the view that in the facts and
circumstances, the Department cannot take advantage of various earlier
decisions. The claim on account of impersonal machinery and inherited
bureaucratic methodology of making several notes cannot be accepted in
view of the modern technologies being used and available. The law of
limitation undoubtedly binds everybody including the Government.”

“29. It is the right time to inform all the Government bodies, their
agencies and instrumentalities that unless they have reasonable and
acceptable explanation for the delay and there was bonafide effort, there
is no need to accept the usual explanation that the file was kept pending
for several months/years due to considerable degree of procedural red
tape in the process. The Government departments are under a special
obligation to ensure that they perform their duties with diligence and
commitment. Condonation of delay is an exception and should not be
used as an anticipated benefit for the Government departments. The law
shelters everyone under the same light and should not be swirled for
the benefit of a few.”

2.7 In the case of Maniben Devraj Shah vs. Municipal Corporation of Brihan

Mumbai (2012) 5 SCC 157, the Hon’ble Apex Court has observed as follows:-

“What needs to be emphasized is that even though a liberal and justice
oriented approach is required to be adopted in the exercise of power
under Section 5 of the Limitation Act and other similar statutes, the
Courts can neither become oblivious of the fact that the successful
litigant has acquired certain rights on the basis of the judgment under
challenge and a lot of time is consumed at various stages of litigation
apart from the costs.”
2.8 In the case of Esha Bhattacharjee vs. Managing Committee of Raghunathpur

Nafar Academy And Others, (2013) 12 SCC 649, the Hon’ble Supreme Court has
very clearly laid down that —
“if the explanation offered is concocted or the grounds urged in the
application are fanciful, the courts should be vigilant not to expose the
other side unnecessarily to face such a litigation.”
2.9 In the case of State of Madhya Pradesh and Others v. Bherulal reported in (2020)
10 SCC 654, the Hon’ble Apex Court held as follows:-



“We are constrained to pen down a detailed order as it appears that all
our counseling to the Government and Government Authorities, has
fallen on deaf ears i.e., the Supreme Court of India cannot be a place for
the Governments to walk in when they choose ignoring the period of
limitation prescribed. We have raised the issue that if the Government
machinery is so inefficient and incapable of filing appeals/petitions in
time, the solution may lie in requesting the legislature to expand the time
period for filing limitation for Government Authorities because of their
gross incompetence. That is not so. Till the statute subsists, the
appeals/petitions have to be filed as per the statutes prescribed”. (para
2)

“No doubt, some leeway is given for the Government inefficiencies but
the sad part is that the authorities keep on relying on judicial
pronouncements for a period of time when technology had not advanced
and a greater leeway was given to the Government [Also see: Land
Acquisition Officer vs. Katiji :[ (1987) 2 SCC 107] . (para 3)

The Hon’ble Supreme Court in the same case (Bherulal case) has further

held:
“We are thus, constrained to send a signal and we propose to do in all
matters today, where there are such inordinate delays that the Government or

State authorities coming before us must pay for wastage of judicial time which

b

has its own value. Such costs can be recovered from the officers responsible.’

(para 7)
In the case of University of Delhi v. Union of India and Others,

reported in (2020)13 SCC 745 the Hon’ble Supreme Court has held:-

“By and large, a liberal approach is to be taken in the matter of
condonation of delay. The consideration for condonation of delay would
not depend on the status of the party, namely, the Government or the
public bodies so as to apply a different yardstick but the ultimate
consideration should be to render even-handed justice to the parties.
Even in such case the condonation of long delay should not be automatic
since the accrued right or the adverse consequence to the opposite party
is also to be kept in perspective. In that back-ground while considering
condonation of delay, the routine explanation would not be enough but it
should be in the nature of indicating “sufficient cause” to justify the



delay which will depend on the backdrop of each case and will have to
be weighed carefully by the courts based on the fact situation”.(para 23)

2.10 In brief, the expression “sufficient cause” means that the party should not have acted
in a negligent manner and lightly. The grounds mentioned in the application should
be genuine. In instant appeal, the applicant—U.P. Avas Evam Vikas Parishad was
not vigilant at all to file the instant appeal in time.

To discourage such tendency, the Hon’ble Apex Court, in the case of
Basawaraj and others Vs. The Special Land Acquisition Officer, (2013) 14 SCC
41, has held :

“It is a settled legal proposition that law of limitation may harshly affect
a particular party but it has to be applied with all its rigour when the
Statute so prescribes. The court has no power to extend the period of
limitation on equitable grounds. “A result flowing from a statutory
provision is never an evil. A court has no power to ignore that provision
to relieve what it consider a distress resulting from its operation.” The
Statutory provision may cause hardship or inconvenience to a particular
party but the court has no choice but to enforce it giving full effect to the
same. The legal maxim dura lex sed lex which means “the law is hard
but it is the law”, stands attracted in a situation. It has consistently been
held that, “inconvenience is not” a decisive factor to be considered

while interpreting a statute”.[para 12]
In the case of Madan Lal vs. Shyamlal reported in (2002) 1 SCC 535 : AIR

2002 SC 100, the Hon’ble Apex Court has held :

“The expression “sufficient cause” should be given a liberal
interpretation to ensure that substantial justice is done, but only so long
as negligence, inaction or lack of bona fides cannot be imputed to the
party concerned, whether or not sufficient cause has been furnished,
can be decided on the facts of a particular case and no straitjacket
formula is possible (Also see; Ram Nath Sao v. Gobardhan Sao,
(2002) 3 SCC 195 : AIR 2002 SC 1201; Basawaraj and others vs. The
Special Land Acquisition Officer, (2013) 14 SCC 41).

3. The proviso appended to Section 44(2) of the Act signifies that the period of

limitation may be relaxed, “if there exists sufficient cause for not filing the appeal



3.1

within the stipulate period”. But in the instant appeal the grounds mentioned in
application for condonation of delay, apparently seem to be fictitious and
concocted.

With respect to law of limitation, “the law on the issue can be summarised to the
effect that where a case has been presented in the court beyond limitation, the
applicant has to explain the court as to what was the “sufficient cause” which
means an adequate and enough reason which prevented him to approach the court
within limitation. In case a party is found to be negligent, or for want of bona fide
on his part in the facts and circumstances of the case, or found to have not acted
diligently or remained inactive, there cannot be a justified ground to condone the
delay. No court could be justified in condoning such an inordinate delay by
imposing any condition whatsoever. The application is to be decided only within
the parameters laid down by this Court in regard to the condonation of delay. In
case there was no sufficient cause to prevent a litigant to approach the court on
time condoning the delay without any justification, putting any condition
whatsoever, amounts to passing an order in violation of the statutory provisions
and it tantamount to showing utter disregard to the legislature.” [Basawaraj and

others Vs. The Special Land Acquisition Officer, (2013) 14 SCC 41].

3.2 The object of law of limitation is to discourage continuity of litigation and to bury

all accumulated past disputes with the passage of time so that there may be repose,
peace and justice. [Sadguru Sharnanand Ji Mahraj vs. Hai Kumar and Ors.

2013(6) ALJ 395].

46. In the light of the propositions laid down in the aforementioned judgments
we have considered deeply--- whether the explanation given by the applicant for

141 days’ delay has any semblance of any credibility?



The answer would be no, because the explanation given by the applicant —
Lucknow Development Authority for delay of 141 days is fictitious, concocted
and fanciful.

Therefore, the application for condonation of delay in filing the instant

appeal deserves to be rejected.

ORDER

The limitation application dated 30.09.2021for condonation of delay in filing the
instant appeal is rejected and consequently the Appeal No. (D) 260/2021 also stands
dismissed.

Let the file be consigned to the record room.

(K.K. Jain) (T.B. Singh)

Dated: 24.02.2022
PRADEEPKUMAR

Appeal No. (D) 260/2021

Hon'ble Mr. Tej Bahadur Singh, Judicial Member
Hon'ble Mr. Kamal Kant Jain, Technical Member

Delay condonation application rejected.

For order, see our order of date passed on separate sheets.

Dated: 24.02.2022

pradeep/- (K.K. Jain) (T.B. Singh)



