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Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

Before we proceed to examine the instant matter/issue, we deem it proper
to place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated
28.11.2023 with respect to appointment of Judicial Member, in the larger
interest as well as to resume the judicial functioning of the Tribunal and to
achieve the mandate of Section 44(5) of the Real Estate (Regulation &
Development) Act 2016 read with Regulation 22 and 25 a Bench
consisting of Chairman and Judicial Member was constituted vide order
dated 01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from 27.09.2023
on joining of the Judicial Member. Accordingly an office order dated

02.12.2023 was issued by the Registrar, which reads as under:--
OFFICE ORDER

It is hereby informed to all the concerned that the
Tribunal was working with single Bench consisting of Hon'ble
Chairman and Hon'ble Technical Member after demitting office
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble

Technical Member also demitted office on 26.09.2023 and
Hon'ble Administrative Member being on unauthorized leave



from 30.09.2022 (who finally resigned on 29.10.2023) resulting
the judicial functioning of the Tribunal to tune to standstill with
effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023
has appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having
judicial back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Officer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct
of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and
proceedings of the Appellate Tribunal from being invalid
merely for the reason of any vacancy in, or any defect in the
constitution of the Appellate Tribunal or any defect in the
appointment of a person acting as a Member of the Appellate
Tribunal or any irregularity in the procedure of the Appellate
Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious
disposal of appeals as per mandate of Section 44(5) of the Act
2016 the Bench for hearing of appeals is constituted with
Hon'ble Chairman & Hon'ble Judicial Member for judicial
scrutiny of the appeals and in case any expert
opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or
such cases will be deferred till availability of
Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is
directed to issue cause list of fresh appeals and re-schedule the
cause list of pending appeals from 27.09.2023 and upload the
same on the website of the Tribunal and also inform all the
parties/legal representatives about the same.

This order is issued with the approval of Hon'ble
Chairman.



The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench is still
continuing on account of non-appointment of Technical and

Administrative Members.
Now we proceed to deal with the instant matter.

This review application has been preferred by the Shri K. N. Gupta
(Complainant/Appellant) under Section 53 (4) (e) of the U.P. Real Estate
(Regulation and Development) Act 2016 seeking review of the judgment
and order dated 10.12.2021 passed in Appeal No. 137 of 2021 whereby
the appeal was dismissed holding that the appellant does not fall in the
category of ‘allottee’ as per definition provided under Section 2(d) of the
Act 2016 and further that all rights and obligations of the respective parties

will accrue under the Act 2016 only after becoming ‘allottee’.

By means of the review application the review applicant has sought the
review of the judgment and order dated 10.12.2021 passed in Appeal No.
137 of 2021, on the following grounds:--

(A) Because it is most respectfully submitted that there is an error
apparent on the face of the record of the order dated 10/12/2021 that
the complaint case of the applicant was held to be not maintainable
without considering the scope of Section 31 of the RERA Act which
provides that ‘any aggrieved person’ may file a complaint before the

Regulatory Authority.

(B) Because it seems to have escaped the attention of this Hon’ble
Tribunal that the object of enactment of the Act is to “protect the
interest of consumers in the real estate sector” and not of the allottee

only.

(C) Because the applicant is squarely covered within the ambit and
scope of “any aggrieved person” who can maintain a complaint
under Section 31 of the RERA Act, which aspect has not been taken
into account while passing the order dated 10/12/2021.

(D) Because this Hon’ble Tribunal did not consider and appreciate that
the RERA Act is a welfare legislation to protect the interest of the

consumers in the real estate sector and in the present case the builder



(E)

even after accepting substantial amount towards booking of
residential plot, did not allot the plot despite having sufficient land
and after registration of the project under RERA Act and after
resolution of the pending disputes with respect to the plot in
question, instead of making allotment to the old applicants, started
fresh allotment of plots, ignoring the applicants who were waiting
for allotment since several years, just with a motive to earn more

profits due to escalation of price of plot due to passage of time.

Because apparently the finding of the Hon’ble Tribunal is without
proper consideration of the facts, pleadings and material on record of

the appeal.

The applicant/respondent has prayed for review of order dated 10.12.2021
passed by this Tribunal in Appeal No. 137 of 2021 in re: K. N. Gupta Vs.

Suncity Hi-Tech Infrastructure Private Limited and to allow the appeal

after setting aside the said judgment and order dated 10" December, 2021.

The respondent filed its objections to the review application and submitted

that grounds A to C taken in review application are wrong and

misconceived. The complainant/ appellant does not come in definition of

the aggrieved person as mentioned in Section 31 of the RERA Act. Section

31 of the Real Estate (Regulation and Development) Act, 2016 is

reproduced here in below:--

Section 31 "Filing of complaints with the Authority or the

adjudicating officer"

(1) Any aggrieved person may file a complaint with the
Authority or the adjudicating officer, as the case may be, for
any violation or contravention of the provisions of this Act or
the rules and regulations made thereunder against any

promoter allottee or real estate agent, as the case may be.
Explanation

For the purpose of this sub-section "person” shall
include the association of allottees or any voluntary consumer
association registered under any law for the time being in

force.



6.1

(2) The form, manner and fees for filing complaint under
sub-section (1) shall be such as may be specified by

regulations.

From the perusal of Section 31 it is crystal clear that the review
applicant does not come in the definition of the aggrieved person as it is
the admitted fact that no allotment letter was issued to the
complainant/appellant. The complainant/appellant does not come in the
definition of allottee. Section 2(d) of the RERA Act is being reproduced

herein below :-

2(d)  “allottee” in relation to a real estate project, means the
person to whom a plot, apartment or building, as the case may
be, has been allotted, sold (whether as freehold or leasehold) or
otherwise transferred by the promoter, and includes the person
who subsequently acquires the said allotment through sale,
transfer or otherwise but does not include a person to whom
such plot, apartment or building, as the case may be, is given

on rent,

The complainant / appellant was the General Manager in the
Respondent Company, and he made the registration for the plot of which
the land was not acquired by the Respondent Company. Considering all the
facts and circumstances and going through the records of the case as well
as the application of its judicious mind the Hon’ble Tribunal has rightly
rejected the appeal filed by the appellant.

The word consumer has not been used under the RERA Act and the review
applicant does not come within the definition of the “Allottee” under
Section 2(d) and “any aggrieved person” under Section 31 of the RERA
Act.

6.2 The scope of review petition has been succinctly laid down by the Apex

Court in a number of judgments. The Apex Court in the case of Haridas
Das Vs. Usha Rani Bank (Smt) & Ors., (2006) 4 SCC 78, has observed as

under:-

“13. In order to appreciate the scope of a review, Section 114

CPC has to be read, but this section does not even adumbrate the



ambit of interference expected of the court since it merely states
that it “may make such order thereon as it thinks fit”. The
parameters are prescribed in Order 47 CPC and for the purposes
of this lis, permit the defendant to press for a rehearing “on
account of some mistake or error apparent on the face of the
records or for any other sufficient reason”. This Court in
Thungabhadra Industries Ltd. v. Govt. of A.P.1 held as follows:
(SCR p. 186) “[T]here is a distinction which is real, though it
might not always be capable of exposition, between a mere
erroneous decision and a decision which could be characterized
as vitiated by ,,error apparent”. A review is by no means an
appeal in disguise whereby an erroneous decision is reheard and
corrected, but lies only for patent error. ... where without any
elaborate argument one could point to the error and say here is a
substantial point of law which stares one in the face, and there
could reasonably be no two opinions entertained about it, a clear
case of error apparent on the face of the record would be made

»

out.

6.3 Similarly the Hon’ble Apex Court in State of West Bengal and Ors. Vs.
Kamal Sen Gupta and Anr., (2008) 8 SCC 612, in paragraphs 22 and 35,

has observed as under:-

“22. The term “mistake or error apparent” by its very
connotation signifies an error which is evident per se from the
record of the case and does not require detailed examination,
scrutiny and elucidation either of the facts or the legal position.
If an error is not selfevident and detection thereof requires long
debate and process of reasoning, it cannot be treated as an
error apparent on the face of the record for the purpose of
Order 47 Rule 1 CPC or Section 22(3)(f) of the Act. To put it
differently an order or decision or judgment cannot be
corrected merely because it is erroneous in law or on the
ground that a different view could have been taken by the
court/tribunal on a point of fact or law. In any case, while
exercising the power of review, the court/tribunal concerned

cannot sit in appeal over its judgment/decision.



35. The principles which can be culled out from the above

noted judgments are:

(i) The power of the Tribunal to review its order/decision under
Section 22(3)(f) of the Act is akin/analogous to the power of a
civil court under Section 114 read with Order 47 Rule 1 CPC.

(ii) The Tribunal can review its decision on either of the

grounds enumerated in Order 47 Rule 1 and not otherwise.

(iii) The expression “any other sufficient reason” appearing in
Order 47 Rule 1 has to be interpreted in the light of other
specified grounds. W.P.(C) 17773/2022 Page 6 of 9

(iv) An error which is not self-evident and which can be
discovered by a long process of reasoning, cannot be treated as
an error apparent on the face of record justifying exercise of

power under Section 22(3)(f).

(v) An erroneous order/decision cannot be corrected in the

guise of exercise of power of review.

(vi) A decision/order cannot be reviewed under Section 22(3)(f)
on the basis of subsequent decision/judgment of a coordinate or

larger Bench of the tribunal or of a superior court.

(vii) While considering an application for review, the tribunal
must confine its adjudication with reference to material which
was available at the time of initial decision. The happening of
some subsequent event or development cannot be taken note of
for declaring the initial order/decision as vitiated by an error

apparent.

(viii) Mere discovery of new or important matter or evidence is
not sufficient ground for review. The party seeking review has
also to show that such matter or evidence was not within its
knowledge and even after the exercise of due diligence, the

s

same could not be produced before the court/tribunal earlier.’

6.4 The Hon’ble Apex Court in the case of S. Bagirathi Ammal Vs. Palani
Roman Catholic Mission, (2009) 10 SCC 464, has observed as under :-



6.5

8.1

8.2

“12. An error contemplated under the Rule must be such which
is apparent on the face of the record and not an error which
has to be fished out and searched. In other words, it must be an
error of inadvertence. It should be something more than a mere
error and it must be one which must be manifest on the face of
the record. When does an error cease to be mere error and
becomes an error apparent on the face of the record depends
upon the materials placed before the court. If the error is so
apparent that without further investigation or enquiry, only one
conclusion can be drawn in favour of the applicant, in such

circumstances, the review will lie.

In view of the aforesaid judgments and facts of the case the review
applicant failed to show any manifest error apparent on the record as such

the present review application is liable to be dismissed.

Smt. Shuchita Singh, learned counsel for the review applicant/appellant
and Shri Dilip Singh learned counsel for the respondent/promoter were
present at the time of hearing on 23.04.2023. The review applicant did not
choose to file any reply to the objections of the respondent to the grounds

of review application. Heard learned counsel for the parties.

Learned counsel for the respondent/promoter, while defending the
judgment dated 22.03.2022 passed by this Tribunal in Appeal No.
862/2020, submitted that :

It is settled law that Review Petition can be permitted only on very limited
grounds. Judgment or order once pronounced is final and it cannot be
changed by the same forum/court. Review of judgment is a serious step
and there should be reluctant resort to it. It is proper only where a glaring

omission, patent mistake or grave error has crept in the judgment.

Requirement to be complied with before exercising power of review as per

Order 47 Rule-1 of C.P.C. are as under:--
(1) Discovery of new and important matter or evidence,
(2) Mistake or error apparent on the face of record, or

(3) Any other sufficient reasons.



If the above conditions are satisfied then only the power of review is to be
exercised. Conditions, para-material also are stipulated in Regulation
36(a) of RERA (General) Regulations 2019. In view of the above, the

Review Application is liable to be rejected.

9. Before proceeding further, it would be useful to refer Order 47 Rule 1 of
the Code of Civil Procedure which deals with the power of review and

reads as follows:-

"Application for review of judgment.-(1) Any person
considering himself aggrieved —

(a) by a decree or order from which an appeal is allowed, but
from which no appeal has been preferred.

(b) by a decree or order from which no appeal is allowed, or

(c) by a decision on a reference from a Court of Small Causes,
and who, from the discovery of new and important matter or
evidence which, after the exercise of due diligence was not
within his knowledge or could not be produced by him at the
time when the decree was passed or order made, or on account
of some mistake or error apparent on the face of the record, or
for any other sufficient reason, desires to obtain a review of the
decree passed or order made against him,

may apply for a review of judgment to the Court which passed
the decree or made the order.

(2) A party who is not appealing from a decree or order may
apply for a review of judgment notwithstanding the pendency of
an appeal by some other party except where the ground of such
appeal is common to the applicant and the appellant, or when,
being respondent, he can present to the Appellate Court the
case on which he applies for the review.

Explanation.- The fact that the decision on a question of law on
which the judgment of the Court is based has been reversed or
modified by the subsequent decision of a superior Court in any
other case, shall not be a ground for the review of such
judgment.”

10. The grounds for review enumerated above are specific. The principles for
interference in exercise of review jurisdiction are well settled. The Court
passing the order is entitled to review the order, if any of the grounds

specified in the aforesaid provision is satisfied.



11.

12.
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In Thungabhadra Industries Ltd. v. Govt. of A.P.AIR 1964 SC 1372, the
Hon’ble Supreme Court while dealing with the scope of review had
opined:- "What, however, we are now concerned with is whether the
statement in the order of September 1959 that the case did not involve any
substantial question of law is an 'error apparent on the face of the record'.
The fact that on the earlier occasion the Court held on an identical state of
facts that a substantial question of law arose would not per se be
conclusive, for the earlier order itself might be erroneous. Similarly, even
if the statement was wrong, it would not follow that it was an 'error
apparent on the face of the record’, for there is a distinction which is real,
though it might not always be capable of exposition, between a mere
erroneous decision and a decision which could be characterized as vitiated
by 'error apparent'. A review is by no means an appeal in disguise whereby
an erroneous decision is reheard and corrected, but lies only for patent

b

error.’

In Parsion Devi v. Sumitri Devi; (1997)8 SCC715, the Court after
referring to Thungabhadra Industries Ltd. (supra), Meera Bhanja v.
Nirmala Kumari Choudhury; (1995) 1 SCC 170 and Aribam Tuleshwar
Sharma v. Aribam Pishak Sharma; (1979) 4 SCC 389, held as under:-

"Under Order 47 Rule 1 CPC a judgment may be open to review
inter alia if there is a mistake or an error apparent on the face
of the record. An error which is not self-evident and has to be
detected by a process of reasoning, can hardly be said to be an
error apparent on the face of the record justifying the court to
exercise its power of review under Order 47 Rule 1 CPC. In
exercise of the jurisdiction under Order 47 Rule 1 CPC it is not
permissible for an erroneous decision to be 'reheard and
corrected”. A review petition, it must be remembered, has a
limited purpose and cannot be allowed to be "an appeal in

disguise”.

The aforesaid authorities clearly spell out the nature, scope and ambit of
power to be exercised. The error has to be self-evident and is not to be
found out by a process of reasoning. We have adverted to the aforesaid

aspects only to highlight the nature of review proceedings.
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In the case of Kamlesh Verma versus Mayawati and others; (2013) 8
SCC 320 the Hon’ble Apex Court has summarized the grounds when the
review will be maintainable or not. Review proceedings are not by way of
an appeal and have to be strictly confined to the scope and ambit of Order
XLVII Rule 1 of CPC. In review jurisdiction, mere disagreement with the
view of the judgment cannot be the ground for invoking the same. As long
as the point is already dealt with and answered, the parties are not entitled
to challenge the impugned judgment in the guise that an alternative view is
possible under the review jurisdiction. Thus, in view of the above, the

following grounds of review are maintainable as stipulated by the statute:--
(A) When the review will be maintainable:-

(1) Discovery of new and important matter or evidence which, after the
exercise of due diligence, was not within knowledge of the petitioner or

could not be produced by him;
(11) Mistake or error apparent on the face of the record;

(i11) Any other sufficient reason. The words "any other sufficient reason"
has been interpreted in Chhajju Ram Vs. Neki, AIR 1922 PC 112 and
approved by this Court in Moran Mar Basselios Catholicos Vs. Most Rev.
Mar Poulose Athanasius & Ors., (1955) 1 SCR 520, to mean "a reason
sufficient on grounds at least analogous to those specified in the rule". The
same principles have been reiterated in Union of India vs. Sandur

Manganese & Iron Ores Ltd. & Ors., JT 2013 (8) SC 275.
(B) When the review will not be maintainable:-

(1) A repetition of old and overruled argument is not enough to reopen

concluded adjudications.
(1))  Minor mistakes of inconsequential import.

(i11) Review proceedings cannot be equated with the original hearing of

the case.

(iv) Review is not maintainable unless the material error, manifest on the
face of the order, undermines its soundness or results in miscarriage

of justice.



14.

15.
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(v) A review is by no means an appeal in disguise whereby an erroneous

decision is re-heard and corrected but lies only for patent error.

(vi) The mere possibility of two views on the subject cannot be a ground

for review.

(vii) The error apparent on the face of the record should not be an error

which has to be fished out and searched.

(viii) The appreciation of evidence on record is fully within the domain of
the appellate court, it cannot be permitted to be advanced in the

review petition.

(ix) Review is not maintainable when the same relief sought at the time

of arguing the main matter had been negatived.

It is settled by a catena of decisions that review of an earlier order cannot
be done unless the Court 1s satisfied that material error, manifest on the
face of the order, undermines its soundness or results in miscarriage of
justice. Error contemplated under the rule must be such which is apparent
on the face of the record and not an error which has to be fished out and
searched. It must be an error of inadvertence. The power of review can
be exercised for correction of a mistake but not to substitute a view. The
mere possibility of two views on the subject is not a ground for review.
Any error which is not self-evident and has to be detected by a process of
reasoning can hardly be said to be an error apparent on the face of the
record justifying the Court to exercise its power of review. A review is by
no means an appeal in disguise whereby an erroneous decision is reheard

and corrected, but lies only for patent error.

Further, in a review petition it is not open to a Court to re-appreciate the
evidence and reach a different conclusion, even if that is possible as review
is not re-hearing of an original matter. The power of review cannot be
confused with appellate power, which enables a superior court to correct
all errors committed by a subordinate court. A repetition of old and

overruled argument is not enough to re-open concluded adjudication.

The review applicant has sought review of the judgment and order dated
10.12.2021 passed in Appeal No. 137/2021 on the ground that- (a) the

object of the enactment of the Act is to protect the interest of the
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consumers in the real estate sector and not of the allottee only & (b) the
applicant is squarely covered within the ambit and scope of “any aggrieved
person” who can maintain a complaint under Section 31 of the RERA Act,
which aspect has not been taken into account while passing the order dated

10.12.2021.

In the Preamble of the Act 2016 the word “consumer” has been used. The
Preamble of the Act 2016 reads as follows:

“ An Act to establish the Real Estate regulatory Authority for
regulation and promotion of the real estate sector and to ensure
sale of plot, apartment or building, as the case may be, or sale of
real estate project, in an efficient and transparent manner and to
protect the interest of consumers in the real estate sector and to
establish an adjudicating mechanism for speedy dispute
Redressal and also to establish the Appellate Tribunal to hear
appeals from the decisions, directions or orders of the Real
Estate Regulatory Authority and the adjudicating officer and for

s

matters connected therewith or incidental thereto.’

On scrutiny of the provisions of the Act 2016 and the Rules framed there
under we found that neither the word ‘consumer’ has been defined nor has
been used, whereas allottee, promoter/ developer and real estate agent have
been defined and used in the various sections of the Act. The word
‘consumer’ has been defined in the various legislation, few of them are

being extracted as under:

“CONSUMER” includes person purchasing, consuming or using for
the purpose or in course of trade of business or for public purposes,
and references in the section to any one person include references to
any two or more persons being inter-connected under-takings or
individuals carrying on business in partnership with each other.
(Monopolies and Restrictive Trade Practices Act (54 of 1969), S.

38(2)]

“CONSUMER” means a person or local authority by whom the cess
under sub-section (1) Section 3 is payable under sub-section (2) of
that section. [Water (Prevention and Control of Pollution) Cess
Rules, 1978, R. 2(c)].
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“CONSUMER” means a person using lead acid batteries excluding
bulk consumers. [Batteries (Management and Handling) Rules,
2001, R. 2(h)]

In order to hold that a person is a “consumer” as defined by S. 2(c)
of the Indian Electricity Act, it would prima facie be enough to prove
either that energy was supplied for the use of that person, or that
person was the owner of occupier of premises connected up with the
licensee’s electric system. If either of these is proved that person is a
consumer under R. 106 of the rules.

Owner of a building is not ‘consumer’ where the building is in the
occupation of a tenant. Fatechand Murlidhar v. M.E.S. Board,
Nagpur, AIR 1985 Bom 71, 74.

Co-owners, by reason of purchase of an undertaking, using
electricity in the undertaking are consumers within the meaning of S.
2(c) of Indian Electricity Act (9 of 1910). Ramchandra v. State of
Bihar, AIR 1967 SC 349, 353.

In Wharton’s Law Lexicon, the expression ‘consumer’ has been defined as

under:

Consumer, would include ‘“any person who consumes electrical
energy supplied by a person who generates electrical energy for his
own consumption”, Jiyajee Rao Cotton Mills Ltd. v. State of Madhya
Pradesh, AIR 1963 SC 414: (1962) Supp 1 SCR 282.

The definition of the word “consumer’ shows that if would include a
person who consumes energy generated by himself. The proposition
that in the matter of the levy of electricity tax the Court should
differentiate between cases wherein the energy consumed has been
generated by someone other than the consumer and those wherein
such energy has been generated by the consumer himself cannot,
therefore, be countenanced, State of Mysore v. West Coast Papers
Mills Ltd., (1975) 3 SCC 448; AIR 1975 SC 5: (1975) 2 SCR 127.

The word ‘consumer’ is a comprehensive expression. It extends from
a person who buys and commodity to consume either as eatable or
otherwise from a shop, business house, corporation, store, fair price
shop to use of private or public services. In Oxford Dictionary a
consumer is defined as, “a purchaser of goods or services”. In
Black’s Law Dictionary it is explained to mean, “one who consumes.
Individuals who purchase, use, maintain, and dispose of products
and services. A number of that broad class of people who are
affected by pricing policies, financing practices, quality of goods and
services, credit reporting, debt collection, and other trade practices
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for which state and federal consumer protection laws are enacted”,
Lucknow Development Authority v. M.K. Gupta (1994) 1 SCC 243:
AIR 1994 SC 787.

‘Consumer’ means a consumer of any article or process. [The
Bureau of Indian Standards Act, 1986 (63 of 1986), S.2(c)]

Members of Employees’ Provident Fund Scheme availing services
under the scheme by contributing to the scheme would come within
the meaning of the expression ‘consumer’ under section 2(1)(d)(ii) of
the Act [Regional Provided Fund Commissioner v. Shiv Kumar
Joshi, (2000) 1 SCC 98 (111) para 13][Consumer Protection Act (68

of 1986), 5. 2(1)(d)(ii).]

A bidder in an auction sale would not be covered within the
definition of ‘Consumer’ under Section 2(1)(d) of the Act as in
auction sale there is no arrangement of hiring of service for
consideration. [Rajasthan Financial Corporation v. M.K. Bhoot,
AIR 2009 (NOC) 2561 (NCC)] [Consumer Protection Act (68 of
1986), s. 2(1)(d)].

Section 2(7) of the Consumer Protection Act, 2019 has defined the term
“consumer” in two parts, one is a consumer who purchases goods and
second is a consumer who hires services. The Act covers both the types of

transactions i.e. for supply of goods as well as for rendering of services.

2(7) “consumer’ means any person who-

(i)  buys any goods for a consideration which has been paid or
promised or partly paid and partly promised, or under any system of
deferred payment and includes any user of such goods other than the
person who buys such goods for consideration paid or promised or
partly paid or partly promised, or under any system of deferred
payment, when such use is made with the approval of such person,
but does not include a person who obtains such goods for resale or
for any commercial purpose; or

(it)  hires or avails of any service for a consideration which has
been paid or promised or partly paid and partly promised, or under
any system of deferred payment and includes any beneficiary of such
service other than the person who hires or avails of the services for
consideration paid or promised, or partly paid and partly promised,
or under any system of deferred payment, when such services are
availed of with the approval of the first mentioned person, but does
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not include a person who avails of such service for any commercial
purpose.

Explanation- For the purposes of this clause.-

(a)  the expression “‘commercial purpose’ does not include use by
a person of goods bought and used by him exclusively for the
purpose of earning his livelihood, by means of self-employment:

(b)  the expressions “buys and goods” and ‘“hires or avails any
services” includes offline or online transactions through electronic
means or by teleshopping or direct selling or multi-level marketing.

Thus, according to the Act, consumer means any person who buys
any goods for consideration. Consideration may have been paid, or
promised to be paid or partly paid and partly promised or under any
system of deferred payment. It also includes those other persons who
use those goods with the consent of the buyer of the goods. Any
person who obtains such goods for resale or for any commercial
purpose is not a consumer.

Consumer also includes those persons who hire or avail of any
services for a consideration which has been paid or promised to be
paid or partly paid and partly promised to be paid or under any
system of deferred payment. It also includes beneficiaries of such
services other than the person who hire or avail of such services with
the consent of the hirer. Any person who avails of such services for
any commercial purpose is not a consumer.

Buying of goods or hiring or availing of services now include both
offline and online transactions. Online transactions may be through
electronic means, by teleshopping, direct selling or multi-level
marketing.

The Hon’ble Supreme Court in Morgan Stanley Mutual Fund Vs. Kartick
Das; (1994) 4 SCC 225 examined the issue of a person/applicant seeking
allotment of shares. The relevant para-31 of the said judgment reads as

follows:

Therefore, it is after allotment, rights may arise as per the contract
(Article of Association of Company). But certainly not before
allotment. At that stage, he is only a prospective investor of future
goods. The issue was yet to open on 27-4-1993. There is no purchase

of goods for a consideration nor again could he be called the hirer of
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the services of the company for a consideration. In order to satisfy
the requirement of above definition of consumer, it is clear that there
must be a transaction of buying goods for consideration
under Section 2(1)(d)(i) of the said Act. The definition contemplates
the pre-existence of a completed transaction of a sale and purchase.
If regard is had to the definition of complaint under the Act, it will be

clear that no prospective investor could fall under the Act.

Thus, it i1s well settled that applicant for allotment of shares of a
company being a prospective investor, is not a ‘consumer’ as the
consumer is one who consumes. Further in order to satisfy the
requirement of a definition, there must be transaction of buying
goods for consideration. The definition contemplates the pre-
existence of a completed transaction of a sale and purchase of goods.
All actionable claims and money were thus excluded from the
definition. Since till the allotment of shares takes place, the shares do
not exist, the shares for which an application is made for allotment
can never be called goods. Therefore, at the stage of application it
will not be goods. After allotment different considerations may

prevail.

The issue was considered by the National Consumer Disputes
Redressal Commission (NCDRC), New Delhi in the case of Promod
Kumar Malik Vs. Haryana Urban Development Authority & Ors.
(Revision Petition No. 2780 of 2011. The NCDRC appreciating the
admitted facts of the parties that no plot was allotted to the
complainant observed that merely complainant had applied for plot
does not give him any right to be considered as a ‘consumer’ unless
the plot was allotted to him and while relying on the earlier decision
of NCDRC in Punjab Urban Planning and Development Authority
and another Vs. Krishan Pal Chander, 2010 CTJ 415 (NCDRC),
wherein it has been held that the filing of application for allotment of
a flat/plot grants the proposed allottee only a right to be considered
for allotment. He becomes a ‘consumer’ under the Consumer
Protection act only after he is allotted a flat/plot and set aside the

order of district forum.
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24. Now we proceed to examine the word ‘allottee’ defined in the Act

25.

26.

2016. Section 2(d) of the Act 2016 defines ‘allottee’, which reads as

follows:

“2(d). “allottee” in relation to a real estate project, means the
person to whom a plot, apartment or building, as the case
may, has been allotted, sold (whether as freehold or leasehold)
or otherwise transferred by the promoter, and includes the
person who subsequently acquires the said allotment through
sale, transfer or otherwise but does not include a person to
whom such plot, apartment or building, as the case may be, is

given on rent.”

The term ‘allottee’ is of significance as the Act revolves around the
obligations, duties and responsibilities of the promoters towards the
allottee and vice-versa, This term occurs at several places; almost in every
provision dealing with such obligations. The term ‘allottee’ has been
defined in three parts. In the first part it is mentioned as ‘“allottee” in
relation to a real estate project means the person to whom a plot apartment
or building, as the case may be , has been (i) allotted; or (i1) sold (whether
as freehold or leasehold); or (iii) otherwise transferred by the promoter. In
the second part following have also been included in the definition of the
‘allottee’. Allottee includes the person who subsequently acquires the
allotment through (a) sale; (b) transfer; or (c¢) otherwise. The third part of
the definition specified certain categories which are not included in the
definition of allottee. Allottee does not include a person to whom such

plot, apartment of building, as the case may be, is given on rent.

The filing of complaints with the Authority or the Adjudicating Officer has

been provided under Section 31 of the Act, which reads as follows:

(1) Any aggrieved person may file a complaint with the Authority or the
adjudicating officer, as the case may be, for any violation or
contravention of the provisions of this Act or the rules and
regulations made thereunder against any promoter allottee or real

estate agent, as the case may.
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Explanation- For the purpose of this sub-section “person” shall
include the association of allottees or any voluntary consumer
association registered under any law for the time being in force.

(2) The form, manner and fees for filing complaint under sub-section

(1) shall be such as may be (prescribed).

27. The parameters of the Real Estate (Regulation and Development) Act 2016

28.

(hence forth referred to as “RERA”) manifest to be ambiguous in the
context of filing of the Complaint under Section 31 whereunder it has been
prescribed that ‘any aggrieved person’ may approach the Real Estate
Regulatory Authority (henceforth referred as "Ld. Authority") or/
Adjudicating Officer (henceforth referred as "Ld. AO ") , with a grievance
of any violation of the provisions of RERA committed by the Promoter,
Allottee & Real Estate Agent. Additionall, the term 'aggrieved person' is
not defined under the Act, however, a person is defined under Section 2
(zg ) of the Act, which is reproduced hereunder:-
"( zg ) 'Person' includes. —
(i)  Anindividual,
(ii) A Hindu undivided family,
(iii) A Company,
(iv) A firm under the Indian Partnership Act, 1932 or the Limited
Liability Partnership Act, 2008, as the case may be,
(v) A Competent authority
(vi) An association of persons or a body of individuals whether
incorporated or not,
(vii) A co - operative society registered under any law relating to co -
operative society,
(viii) Any such other entity as the appropriate Government may , by
notification , specify in this behalf."

In reference to the aforementioned provision, the definition of the person is
elastic in nature which includes the entities inclusive of Allottee, Promoter
& Real Estate Agent, furthermore, legislature went to the extent of
stretching the boundaries of the said definition through sub-clause ( viii )

of the Act whereunder appropriate Government has been endowed with the
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power to extent the scope of definition and may upon its discretion include

the any other entity through the notification.

It is relevant to examine the term 'aggrieved', however there is no
prescribed definition of the same under RERA. The essential meaning of
'aggrieved' 1s defined under Blackstone Dictionary [Revised Fourth
Edition], "Having suffered loss or injury; damnified; injured', which
signifies that any entity enduring loss or injury shall be recognized as
aggrieved, whereas the said definition is silent on the subject of which
entity/person/property bearing loss/injury eventually this space pertaining
to the law that 'aggrieved' shall/may include any entity or person or
property, however, it could be assimilate that the term 'aggrieved' defined

under Blackstone Dictionary is generic and confining in nature .

In order to comprehend in reference to the RERA, the meaning of the term
'aggrieved' requires to be broaden, thereby the Merriam Webster
Dictionary defined the term ‘'aggrieved’ as '"Suffering from an
infringement or denial of legal rights" or '"Showing or expressing
grief, injury, or offence'", the bare perusal of the definition emphasizes
the more specific definition of the term 'aggrieved' which includes the
suffering from an infringement or denial of legal rights, accordingly,
aggrieved could be articulated in the sense that any violation or denial of
the legal right and thereupon as consequence a suffering has been
manifested.

In furtherance to the aforementioned, the term "aggrieved party", as
defined in the BLACKSTONE Dictionary as "One whose legal right is
invaded by an act complained of, or whose pecuniary interest is
directly affected by a decree or judgment." Glos v. People, 259 III 332,
102 N.E. 763, 766, Ann. Cas. 1914C, 119.

"The word "aggrieved" refers to a sub-stantial grievance, a denial
of some personal or property right, or the imposition upon a party
of burden or obligation' Roullard v. McSoley, 54 R.1 232, 172 A. 326,
327.

The LAW LEXICON by P. RAMANATH AIYAR'S, defines the term

'Aggrieved Person' as ""A person who has got a legal grievance, i.e. a
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person wrongfully deprived of anything to which he is legally
entitled and not merely a person who suffered some sort of
disappointment'. Parwinder Kaur v. Joginder Kaur, 2004 CrLJ 2329,
P.2331 (P& H).

Further, the expression “person aggrieved” means a person who has
suffered a legal grievance, i.e. a person against whom a decision has
been pronounced which has lawfully deprived him of something or
wrongfully refused him something or wrongfully affected his title to do

something.

The meaning of the words “person aggrieved” may vary according to the
context of the statute and that even a stranger may be found to have
locus standi although he may not have any personal interest of his own,
provided he is not a busybody or meddlesome interloper, and although a
stranger, he moves the court for a right in common with the general

public.

When a person is given a right to raise a contest in a certain matter and
his contention is negative, then to say that he is not a person aggrieved
by the order, does not seem to be at all right or proper. He is certainly
aggrieved by the order disallowing his contention. The expression
‘person aggrieved’ implies that a person who makes an application must
be a one having an enforceable legal right. The words “person

aggrieved” should not be too narrowly and too artificially construed.

In order to provide adequate ancillary to the issues, it is relevant to
mention certain judgments elucidating or examining the issue of
Aggrieved Person, in the light of judicial pronouncement thereby
Hon'ble Gujarat High Court in the matter of "Lalbhai Trading
Company vs Union of India" (2006) 1 GLR 497, extensively dealt
with the concept of "Aggrieved Person" with reference to multiple
judicial observations, and the relevant extract of the same is reproduced
hereunder:--

""I13. The concept of ' aggrieved person ' has come up time and

again and the legal position may be set out.
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Bar Council of Maharashtra v . M.V. Dabholkar and Ors.
This is a case where a question arose before the Constitutional
Bench of the Supreme Court as to whether the Bar Council
could be termed to be 'aggrieved person', the following legal
principles have been enunciated:-

27. The words 'person aggrieved' are found in several
statutes. The meaning of the words ' person aggrieved ' will
have to be ascertained with reference to the purpose and the
provisions of the statute. Sometimes, it is said that the words
'person aggrieved' correspond to the requirement of locus

standi which arises in relation to judicial remedies.

28. Where a right of appeal to courts against an
administrative or judicial decision is created by statute, the
right is invariably confined to a person aggrieved or a person
who claims to be aggrieved. The meaning of the words 'a
person aggrieved' may vary according to the context of the
statute . One of the meanings is that a person will be held to
be aggrieved by a decision if that decision is materially
adverse to him. Normally, one is required to establish that one
has been denied or deprived of something to which one is
legally entitled in order to make one 'a person aggrieved'.
Again a person is aggrieved if a legal burden is imposed on
him. The meaning of the words 'a person aggrieved' is
sometimes given a restricted meaning in certain statutes
which provide remedies for the protection of private legal
rights. The restricted meaning requires denial or deprivation
of legal rights . A more liberal approach is required in the
background of statutes which do not deal with property rights

but deal with professional conduct and morality.

AIR 1976 SC 578 — Jasbhai Motibhai Desai v . Roshan
Kumar and Ors. In this case the Apex Court was called upon
to decide as to whether Cinema Theater Licence Holder was
entitled to invoke certiorari jurisdiction against the competitor
who was awarded No Objection Certificate under the relevant

rule of the Bombay Cinema Rules, 1954. At page 581 in
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paragraph No. 12 it was laid down, Who is an 'aggrieved
person'? And what are the qualifications requisite for such a
status? The expression ‘aggrieved person' denotes an elastic
and, to an extent, an elusive concept. It cannot be confined
within the bounds of a rigid, exact and comprehensive
definition. At best, its features can be described in a broad
tentative manner. Its scope and meaning depends on diverse,
variable factors such as the content and intent of the statute of
which contravention is alleged, the specific circumstances of
the case, the nature and extent of the petitioner's interest, and
the nature and extent of the prejudice or injury suffered by
him. Further at page No. 583 in paragraph Nos. 23 to 25 the
ratio of English decisions regarding 'locus standi' has been

explained thus:-

“23. In Regina v. Liverpool Corporation, Ex parte Liverpool
Taxi Fleet Operators' Association, (1972) 2 Q.B. 299 the City
Council in exercise of its powers under the Town Police
Clauses Act, 1847, limited the number of licenses to be issued
for hackney carriages to 300. The Council gave an
undertaking to the associations representing the 300 existing
license holders not to increase the number of such license
holders above 300 for a certain period. The Council,
disregarding this undertaking, resolved to increase the
number. An Association representing the existing license-
holders moved the Queens' Bench for leave to apply for
orders of Prohibition, Mandamus and Certiorari. The
Division Bench refused. In the Court of Appeal, allowing the
Association's appeal, Lord Denning M.R. observed at pp .
308, 309 :--

The Taxicab Owners ' Association come to this Court for
relief and I think we should give it to them. The writs of
prohibition and certiorari lie on behalf of any person who is a
'person aggrieved' and that includes any person whose
interests may be prejudicially affected by what is taking place.

It does not include a mere busybody who is interfering in
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things which do not concern him: but it includes any person
who has a genuine grievance because something has been
done or may be done which affects him: See Attorney General
of the Gambia . N'Jie, (1961) AC 617 and Maurice v. London
County Council, (1964) 2 OB 362, 378. The Taxicab Owners'
Association here have certainly a locus standi to apply for

relief.”

“24. It may be noted that in this case, the whole question
turned on the effect in law of the undertaking, and whether the
applicants had been treated fairly.”

“25. Emphasizing the 'very special circumstances of the case,
the court read into the statute, a duty to act fairly in
accordance with the principles of natural justice. Thus, a
corresponding right to be treated fairly was also imported by
implication, in favour of the applicants. Viewed from this
standpoint, the applicants had an interest recognized in law,
which was adversely affected by the impugned action. They
had suffered a wrong as a result of the unfair treatment on the

part of the corporation.”

At page 584 the following classic excerpt from the
observations of James LJ in Re Sidebothem, (1880) 14 Ch
D.458 at p.465 has been extracted:-

“The words 'person aggrieved' do not really mean a man who
is disappointed of a benefit which he might have received if
some other order had been made . A 'person aggrieved' must
be a man who has suffered a legal grievance, a man against
whom a decision has been pronounced which has wrongfully
deprived him of something or wrongfully refused him
something, or wrongfully affected his title to something.”

Finally in paragraph No. 38 at page 586 the Apex Court has

laid down the broad tests in the following words:-

“38. To distinguish such applicants from 'strangers', among

them, some broad tests may be deduced from the conspectus
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made above. These tests are not absolute and ultimate . Their
efficacy varies according to the circumstances of the case,

including the statutory context in which the matter falls to be

considered. These are: Whether the applicant is a person whose legal
right has been infringed ? Has he suffered a legal wrong or injury, in
the sense, that his interest, recognized by law, has been prejudicially
and directly affected by the act or omission of the authority, complained
of ? Is he a person who has suffered a legal grievance, a person against
whom a decision has been pronounced which has wrongfully deprived
him of something or wrongfully refused him something, or wrongfully
affected his title to something? Has he a special and substantial
grievance of his own beyond some grievance or inconvenience suffered
by him in common with the rest of the public? Was he entitled object and
be heard by the authority before it took the impugned action? If so, was
he prejudicially affected in the exercise of that right by the act of
usurpation of jurisdiction on the part of the authority? Is the statute, in
the context of which the scope of the words 'person aggrieved' is being
considered, a social welfare measure designed to lay down ethical or
professional standards of conduct for the community? Or is it a statute

dealing with private rights of particular individuals?”

Gopabandhu Biswal v . Krishna Chandra Mohanty and Ors.
This is a case under the service law dealing with provisions of
Administrative Tribunals Act, 1985 as well as Order 47 Rule 1 of the

Code of Civil Procedure it was observed in Paragraph No. 13 as under:-

“13. However, leniently one may construe the term 'party aggrieved', a
person not directly affected cannot be so considered. Only persons who
are directly and immediately affected by the impugned order can be

considered as 'parties aggrieved' under Section 22 (3) (f) read with
Order 47 Rul 1.”

"Shobha Suresh Jumani v . Appellate Tribunal, Forfeited Property

and Anr .
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In a decision rendered under Smugglers and Foreign Exchange
Manipulators ( Forfeiture of Property ) Act, 1976, it was laid down by
the Apex Court in paragraph No. 5 of the Judgment as under :--

“5. First we would reiterate that the words' any aggrieved person' are
found in several statutes. However, the meaning of the expression
‘aggrieved ' may vary according to the context of the enactment in which
it appears. Thereafter, after reproducing the extract from the case of

Sidebotham it is stated that:-

6. The said passage was referred to and relied upon by this Court in
Thammanna v. K. Veera Reddy, and Northern Plastics Ltd. v. Hindustan
Photo Films Mfg. Co. Ltd.

9. From the aforesaid scheme of the Act, 'any person aggrieved' by an
order of the competent authority would mean person whose property is
held to be illegally acquired under the Act and which is to be forfeited or
whose legal rights qua the said property are adversely affected.
According to Black's Law Dictionary, “'aggrieved party' refers to a
party whose personal, pecuniary or property rights have been adversely
affected by another person's actions or by a Court's decree or
judgment." Also termed party aggrieved; person aggrieved'. Therefore,
a relative or associate , who has no interest or rights in such property
cannot be held to be a person aggrieved . It is true that wife may be
aggrieved because her husband's properties are forfeited. But that
would not confer a right to file an appeal against such order. There is
no infringement of her legal right. For the purposes of the Act husband
and wife are different entities. If the properties standing in the name of
relative or associate are forfeited on the ground that smugglers or
foreign exchange manipulators were holding the said properties in their
names or that such properties are legally acquired, then to that extent,
for challenging the said finding, the relative or associate can be held to
be person aggrieved by the order of the competent authority. But, a
relative or associate cannot be considered to be aggrieved if the
properties belonging to the smuggler or Foreign Exchange manipulator

are forfeited under the Act.”
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The earlier part of the aforesaid paragraph was relied upon on behalf of
the petitioner while the later portion was relied upon on behalf of the

respondents.

"Bansari and Ors. v. Ram Phal. In context of a suit for specific
performance the following observations have been made by the Apex
Court in light of provisions of Sections 96 & 100 of the Code of Civil

Procedure:-

“8. Sections 96 and 100 of the CPC make provision for an appeal being
preferred from every original decree or from every decree passed in
appeal respectively; none of the provisions enumerates the person who
can file an appeal. However, it is settled by a long catena of decisions
that to be entitled to file an appeal the person must be one aggrieved by
the decree. Unless a person is prejudicially or adversely affected by the
decree he is not entitled to file an appeal. See Phoolchand and Anr. v.
Gopal Lal, Smt. Jatan Kanwar Golcha v . Golcha Properties (P.) Ltd.,
Smt. Ganga Bai v. Vijay Kumar and Ors. No appeal lies against a mere
finding. It is significant to note that both Sections 96 and 100 of the CPC

provide for an appeal against decree and not against judgment.”
Northern Plastics Ltd. v. Hindustan Photo Films Mfg. Co. Ltd.

The Apex Court was called upon to decide as to whether within the
meaning of Sections 128 & 129A of the Act and Sections 35 and 35B of
the Central Excise Act, 1944 a business competitor as well as Union of
India could be termed to be a 'person aggrieved' so as to entitle them to
file appeals before the Customs, Excise and Gold (Control) Appellate
Tribunal (as it was then known). It is stated by the Supreme Court that
the decision 1s confined to the limited question whether appeals moved
by the aforesaid two parties before the Tribunal were maintainable or
not. The wider concept of locus standi in public interest litigation cannot
be imported for deciding the right of appeal provided under the statutory

provisions. In paragraph No. 10 it is observed:-

“10. It is axiomatic that the importer against whom the Collector has
passed the impugned order of adjudication and who is called upon to

pay the customs duty which, according to him, is not payable is certainly
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an 'aggrieved person' who can prefer an appeal under Section 1294 (1)
of the Act. Neither the Central Government, through Industries
Department, nor the rival company or industry operating in the same
field as the importer can as a matter of right prefer an appeal as 'person
aggrieved' . It is true that the phrase 'person aggrieved' is wider than
the phrase 'party aggrieved'. It is easy to visualize that even a third
party may get legitimately aggrieved by the order of the Collector of
Customs being the adjudicating authority if it is contended by such a
third party that the goods imported really belonged to it and not to the
purported importer or that he had financed the same and, therefore, in
substance he was interested in the goods and consequently the release
order in favour of the purported importer was prone to create a legal
injury to such a third party which is not actually arraigned as a party
before the adjudicating authority and was not heard by it. Under such
circumstances such a third party might perhaps be treated to be legally
aggrieved by the order of the Collector of Customs as an adjudicating
authority and may legitimately prefer an appeal to the CEGAT as a
'person aggrieved'. That is the reason why the Legislature in its wisdom
has used the phrase 'any person aggrieved' by the order of the Collector
of Customs as adjudicating authority in Section 1294 (1). But in order
to earn a locus standi as 'person aggrieved' other than the arraigned
party before the Collector of Customs as an adjudicating authority it
must be shown that such a person aggrieved being third party has a
direct legal interest in the goods involved in the adjudication process. It
cannot be a general public interest or interest of a business rival as is
being projected by the contesting respondents before us. Generally
speaking, a person can be said to be aggrieved by an order which is to
his detriment, pecuniary or otherwise or causes him some prejudice in
some form or other. A person who is not a party to a litigation has no
right to appeal merely because the judgment or order contains some

adverse remarks against him."

Further, the expression “person aggrieved” although of wide import,
does not include a mere busy body but refers to one who has a genuine

grievance on account of some order prejudicially affecting his interests.
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It is only an aggrieved person who can pray for a relief and that the
aggrieved person is one who has a subsisting personal right in the claim

made and in the protection of which claim he is personally interested.

It is to be noted that only an allottee can file a complaint for adjudging
compensation with the adjudicating officer for violation or
contravention of the provisions of the Act or the rules and regulations
made thereunder against the promoter. For other categories of aggrieved
persons, the complaint can only be fled with the authority. The
adjudicating officer is appointed for adjudging compensation which a
promoter is liable to pay to the allottee in case promoter fails to
discharge obligations imposed on him under the Act or the rules or
regulations made there under, more specifically adjudging compensation
under Sections 12, 14, 18 and Section 19. The complaint with
adjudicating officer is filed for adjudging compensation and for such
compensation promoter is only liable to pay to the allottee. There is no
provision in the Act or payment of compensation to any aggrieved
person other than allottee by the promoter. No compensation
proceedings under the Act can be brought against allottee or real estate
agent. Similarly, no aggrieved person other than allottee can file a

complaint with the adjudicating officer for compensation.

On scrutiny of the provisions of the Act and Rules 2016, it reveals that
there are three main key players in the real estate sector i.e. the
promoter/developer, real estate agent and the allottee/consumer. Chapter
IT of the Act 2016 provides the provision for registration of real estate
project and registration of real estate agents. Chapter III provides
functions and duties of promoter. Chapter IV defines rights and duties of
allottees. Chapter V & VII provides for establishment of Real Estate
Regulatory Authority and Real Estate Appellate Tribunal, whereas the
provisions for offences, penalties and adjudication has been provided in

Chapter VIIIL.

The provision of Section 31 provides a right to any ‘aggrieved person’
to file a complaint with the Authority or Adjudicating Officer for
violation or contravention of the provisions of the Act or the Rules &

Regulations made there under against any promoter allottee or real
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estate agent, as the case may be. In explanation it has been provided
that for the purpose of this sub-section “person” shall include the
association of allottees or any voluntary consumer association registered

under any law for the time being in force.

In our considered view, the complaint can be filed before the concerned
forum by any ‘aggrieved person’ for violation or contravention of the
provisions of the Act or the Rules & Regulations made there under and
the association of allottees or any voluntary consumer association is also

required to fall in the category of person aggrieved.

As there are only three key players under the scheme of Act 2016 i.e.
the promoter/developer, real estate agent and the allottee/consumer,
therefore, a complaint can also be filed by these persons against each
other for violation or contravention of the provisions of the Act, Rules
and Regulations made there under. Meaning thereby a promoter can file
a complaint against the allottee or real estate agent and allottee on being
aggrieved can file complaint against the promoter/real estate agent as
well as real estate agent may file complaint against the

promoter/allottee.

If the complaint pertains to seeking compensation by an allottee from
the promoter it is to be filed before the adjudicating officer, for any
violation or contravention of the provisions of this Act or the rules and
regulations made thereunder by the promoter. For other reliefs any
aggrieved person may file a complaint with the authority for any
violation or contravention of the provisions of this Act or the Rules and
regulations made thereunder. The subject matter of the complaint may
be demand for compensation or interest as the case may be or any other
relief including refund of amount along with interest at the prescribed
rate or interest at the prescribed rate for every month of delay in giving
possession by due date or any other relief or seeking directions for
ensuring compliance of the obligations cast upon the promoters, the
allottees and the real estate agents under this Act and the rules and

regulations made there under.
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On the basis of the aforesaid analysis, it is admitted position that the
review applicant is not an ‘allottee’ in the complaint as well as before
this Tribunal and prayer has been made for seeking direction against the
respondent for allotment of the unit. In our consider view, till allotment
of a unit by the respondent, the review applicant being a prospective

investor, neither falls in the category of ‘consumer’ nor ‘allottee’.

In view of the above, we do not find any apparent error in the judgment
and order under review dated 10.12.2021 passed by this Tribunal. In the
present review application repetition of old and overruled arguments has
been made. No material or patent error, manifest on the face of the
order, resulting in miscarriage of justice has been pointed out by learned
counsel for the applicant/respondent/promoter, rather an attempt is made

to set up a new case/controversy.

As the learned counsel for the review applicant failed to demonstrate
any error apparent in the judgment and order dated 22.03.2022 under
review, we find no force in the review application and the same is

hereby rejected.

(Sanjai Khare) (D. K. Arora)

Dated: 07 May, 2024.
Shakir



