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. The afore-stated appeals namely, Appeal Nos. 245 of 2020, 246/2020,
255/2020, 591/2020, 853/2020, 854/2020, 855/2020, 856/2020, 184/2021,
579/2021, 580/2021, 581/2021, 720/2021, 739/2021, 740/2021, 741/2021,



742/2021, 743/2021, 744/2021, 745/2021, 870/2021, 578/2021 and
09/2022, have been preferred by appellant-U.P. Avas Evam Vikas
Parishad, under Section 44 of the U.P. Real Estate (Regulation &
Development) Act, 2016 (in short ‘the Act’) against the judgment and order
dated 13.03.2020, 13,03,2020, 23.01.2020, 06.08.2020, 18.09.2020,
08.10.2020, 08.10.2020, 08.10.2020, 11.11.2020, 11,02.2021, 11.02.2021,
11.02.2021, 04.10.2019, 14.01.2021, 05.02.2021, 14.01.2021, 05.02.2021,
05.02.2021, 05.02.2021, 28.01.2021 03.02.2021, 11.02.2021 and
11.02.2021 respectively passed by the learned Adjudicating Officer (briefly
stated as ‘A.O.” U.P. Regulatory Authority, Lucknow in its respective
Complaint Nos. ADJ/LKO162/12/0455/2019, ADJ/LKO162/12/0463/2019,

ADJ/10201821458, ADJ/9201819320, ADJ/9201819143,
ADJ/10201821093, ADJ/10201820911, ADJ/10201820968,
ADJ/Lko162/02/50900/2020, ADJ/11201824576, ADJ/11201823515,
ADJ/11201823654, ADIJ/12201826689, ADIJ/12201827445,
ADJ/9201820081, ADJ/10201821203, ADJ/11201824185,
ADJ/11201824532, ADJ/11201824183, ADJ/11201824696,

ADJ/11201824188, ADJ/11201823355 and ADJ/11201824999.
In all the above mentioned appeals the order passed by learned

Adjudicating Officer is under challenge.

The Complainant in respective complaint has sought the relief for
compensation for delay in possession.

In all these appeals similar issue is involved for consideration, hence for
convenience they all are consolidated and decided by a common order.

In brief, for easy reference some important facts of the above noted appeals

are given in the following chart:-



0463/2019

S. Appeal Flat Date of | Total Paid | Date of | Date of | Relief
No | No. allotted allotment/ | Basic Price as | Impugned Filing  of | Sought
Complaint date of | mentioned in | Order appeal
No. First RERA order
Demand
1. 245/2020 | Nandani 30.01.2014 | Rs.25,25,000/- Vide order | 16.07.2020 To set aside
ADJ/LKO Enclave, (First dated impugned
162/12/ Avadh Vihar | pemand 13.03.2020 Ld. order dated
0455/2019 | Yojna, Letter) A.O. has 13.03.2020
Sector-3 U.P. directed the
Ayas Evam opposite party
V'kgf‘s to pay the
Parishad, interest in
Lucknow
terms of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
25,25,000/- for
the delayed
period from
30.07.2016 to
24.09.2019. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant
is entitled to get
the interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual
payment............
2. 246/2020 | Nandani 30.01.2014 | Rs.25,25,000/- Vide order | 16.07.2020 To set aside
ADJ/LKO Enclave, dated impugned
162/12/ Avadh Vihar 13.03.2020 Ld. order dated




Yojna, A.O. has 13.03.2020
Sector-3, U.P. directed the
Avas  Evam opposite party
Vikas to pay the
Parishad, interest in
Lucknow terms of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
25,25,000/- for
the delayed
period from
30.07.2016 to
24.09.2019. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant
is entitled to get
the interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual
payment............
255/2020 | Himalaya 01.01.2013 | Rs.46,60,000/- Vide order | 17.08.2020 To set aside
ADJ/ Enclave, dated impugned
10201821458 | Vrindavan 23.01.2020 Ld. order dated
Yojna, A.O. has 23.01.2020
Sector- directed the
17,U.P. Avas opposite  party
Eva'm Vikas to pay the
Parishad, interest in terms
Lucknow.

of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
46,60,000/- for




the delayed
period from
01.01.2016 to
12.10.2018. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual

payment............
591/2020 | Neelgiri 31.08.2013 | Rs.20,88,000/- Vide order | 03.11.2020 To set aside
ADJ/ Enclave, dated impugned
9201819320 | Vrindavan 06.08.2020 Ld. order dated
Yojna, A.O. has 06.08.2020
UP.  Avas directed the
Eva.m Vikas opposite  party
Parishad, to pay the
Lucknow interest in terms
of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
20,88,000/- for
the delayed
period from
31.08.2015 to
18.08.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual
payment............
853/2020 Neelgiri 27.08.2013 | Rs.20,88,000/- Vide order | 08.12.2020 To set aside
ADJ/ Enclave, dated impugned
9201819143 | Vrindavan 18.09.2020 Ld. order dated




Yojna, A.O. has 18.09.2020
U.p. Avas directed the
Evam Vikas opposite  party
Parishad, to pay the
Lucknow. interest in terms
of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
20,88,000/- for
the delayed
period from
27.08.2015 to
06.06.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual
payment............
854/2020 Neelgiri 24.08.2013 | Rs.17,37,000/- Vide order | 08.12.2020 To set aside
ADJ/ Enclave, dated impugned
10201821093 | Vrindavan 08.10.2020 Ld. order dated
Yojna, A.O. has 08.10.2020
up.  Avas directed the
Evam Vikas opposite  party
Parishad, to pay the
Lucknow.

interest in terms
of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
17,37,000/- for
the delayed
period from
24.08.2015 to
15.09.2017. If




opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual

payment............

855/2020 Neelgiri 31.08.2013 | Rs.17,80,000/- Vide order | 08.12.2020 To set aside
ADJ/ Enclave, dated impugned
10201820911 | Vrindavan 08.10.2020 Ld. order dated

Yojna, A.O. has 08.10.2020

U.P. Avas

Evam  Vikas directed the

Parishad,

Lucknow.

opposite party
to pay the
interest in terms
of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
17,80,000/- for
the delayed
period from
31.08.2015 to

03.10.2017. If




opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual

payment............




856/2020 Neelgiri 31.08.2013 | Rs.17,80,000/- Vide order | 08.12.2020 To set aside
ADJ/ Enclave, dated impugned
10201820968 | Vrindavan 08.10.2020 Ld. order dated
Yojna, A.O. has 08.10.2020
u.p. Avas directed the
Evam Vikas opposite  party
Parishad, to pay the
Lucknow. interest in terms
of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
17,80,000/- for
the delayed
period from
31.08.2015 to
05.03.2018. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual
payment...........
184/2021 Neelgiri 01.01.2013 | Rs.28,90,000/- Vide order | 22.02.2021 To set aside
ADJ/Lko162 | Enclave, dated impugned
/02/50900/ | Vrindavan 11.11.2020 Ld. order dated
2020 Yojna, A.O. has 11.11.2020
u.p. Avas directed the
Evam Vikas opposite  party
Parishad, to pay the
Lucknow.

interest in terms
of

compensation
to the
complainant at
the rate of




MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
28,90,000/- for
the delayed
period from
01.05.2015 to
28.11.2018. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual

payment
10. 579/2021 Neelgiri 31.08.2013 | Rs.20,88,000/- Vide order | 08.09.2021 To set aside
ADJ/ Enclave, dated impugned
11201824576 | Vrindavan 11.02.2021 Ld. order dated
Yojna, A.O. has 11.02.2021
Uup.  Avas directed the
Evam Vikas opposite  party
Parishad, to pay the
Lucknow.

interest in terms
of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
20,88,000/- for
the delayed
period from
31.08.2015 to
18.08.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the




date of actual
payment............

11. | 580/2021 Neelgiri 27.08.2013 | Rs.20,88,000/- Vide order | 07.09.2021 To set aside
ADJ/ Enclave, dated impugned
11201823515 | Vrindavan 11.02.2021 Ld. order dated

Yojna, A.O. has 11.02.2021
u.p. Avas directed the
Evam Vikas opposite  party
Parishad, to pay the
Lucknow. interest in terms
of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
20,88,000/- for
the delayed
period from
27.08.2015 to
01.11.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual
payment.........

12. | 581/2021 Neelgiri 27.08.2013 | Rs.20,88,000/- Vide order | 08.09.2021 To set aside
ADJ/ Enclave, dated impugned
11201823654 | Vrindavan 11.02.2021 Ld. order dated

Yojna, A.O. has 11.02.2021
u.p. Avas directed the

Evam  Vikas opposite  party

Parishad, to pay the

Lucknow.

interest in terms
of

compensation

to the
complainant at
the rate of
MCLR+1%  per




annum on the
basic price of
the flat i.e., Rs
20,88,000/- for
the delayed
period from
27.08.2015 to
26.08.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual

payment.........

13. | 720/2021 Flat no. Rs.46,60,000/- Vide order | 02.01.2020 To set aside
ADJ/ D2-201, dated impugned
12201826689 | Himalaya 04.10.2019 Ld. order dated

En_clave, A.O. has 04.10.2019
Vrllndavan directed the

Yojna, opposite party

U.P. Avas to pay the

Evam Vikas interest in terms

Parishad,

of
Lucknow.

compensation

to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
46,60,000/- for
the delayed
period from
01.03.2015 to
03.10.2018. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual




payment.........

14. | 739/2021 Neelgiri Rs.20,88,000/- Vide order | 02.11.2021 To set aside
ADJ/ Enclave, dated impugned
12201827445 | Vrindavan 14.01.2021 Ld. order dated

Yojna, A.O. has 14.01.2021
u.p.  Avas directed the
Evam Vikas opposite  party
Parishad, to pay the
Lucknow. interest in terms
of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
20,88,000/- for
the delayed
period from
30.08.2015 to
20.07.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual
payment............

15. | 740/2021 Neelgiri 27.08.2013 | Rs.20,88,000/- Vide order | 02.11.2021 To set aside
ADJ/ Enclave, dated impugned
9201820081 | Vrindavan 05.02.2021 Ld. order dated

Yojna, A.O. has 05.02.2021
u.p. Avas directed the

Evam Vikas opposite  party

Parishad, to pay the

Lucknow.

interest in terms
of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
20,88,000/- for




the delayed
period from
27.08.2015 to
26.08.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual

payment............

16. | 741/2021 Flat no. 30.08.2013 | Rs.20,88,000/- Vide order | 02.11.2021 To set aside
ADJ/ 08/F 5, dated impugned
10201821203 | Neelgiri 14.01.2021 Ld. order dated

Enclave, A.O. has 14.01.2021
Vri.ndavan directed the
Yojna, opposite party

U.P. Avas to pay the

Eva.m Vikas interest in terms

Parishad,

Lucknow. of .
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
20,88,000/- for
the delayed
period from
30.08.2015 to
12.06.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual
payment............

17. | 742/2021 Neelgiri 31.08.2013 | Rs.20,88,000/- Vide order | 02.11.2021 To set aside
ADJ/ Enclave, dated impugned
11201824185 | Vrindavan 05.02.2021 Ld. order dated




Yojna,

U.P. Avas
Evam Vikas
Parishad,
Lucknow.

A.O. has
directed the
opposite party
to pay the
interest in terms
of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of
the flat i.e., Rs
20,88,000/- for
the delayed
period from
31.08.2015 to
26.08.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till the
date of actual
payment............

05.02.2021

18.

743/2021
ADJ/
11201824532

Neelgiri
Enclave,
Vrindavan
Yojna,

U.P. Avas
Evam Vikas
Parishad,
Lucknow.

30.08.2013

Rs.20,88,000/-

Vide order
dated
05.02.2021 Ld.
A.O. has
directed the
opposite party
to pay the
interest in terms
of

compensation

to the
complainant at
the rate of

MCLR+1%  per

02.11.2021

To set aside
impugned
order dated

05.02.2021




annum on the
basic price of
the flat i.e.,, Rs
20,88,000/- for
the delayed
period from
30.08.2015 to
20.07.2017. |If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till  the

date of actual

payment............
19. | 744/2021 Neelgiri 30.08.2013 | Rs.20,88,000/- Vide order | 02.11.2021 To set aside

ADJ/ Enclave, ]

11201824183 | Vrindavan dated impugned
Yojna, 05.02.2021 Ld. order dated
U.P. Avas
Evam Vikas A.O. has 05.02.2021
Parishad, directed the
Lucknow.

opposite party
to pay the
interest in terms
of

compensation

to the
complainant at
the rate of
MCLR+1%  per

annum on the




basic price of
the flat i.e., Rs
20,88,000/- for
the delayed
period from
30.08.2015 to
12.06.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till  the

date of actual

payment............
20. 745/2021 Neelgiri 31.08.2013 | Rs.20,88,000/- Vide order | 02.11.2021 To set aside

ADJ/ Enclave, .

11201824696 | Vrindavan dated impugned
Yojna, 28.01.2021 Ld. order dated
U.P. Avas
Evam  Vikas A.0. has 28.01.2021
Parishad, directed the
Lucknow.

opposite party
to pay the
interest in terms
of

compensation
to the
complainant at
the rate of

MCLR+1%  per




annum on the
basic price of
the flat i.e.,, Rs
20,88,000/- for
the delayed
period from
31.08.2015 to
06.06.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till  the

date of actual

payment............
21. 870/2021 Neelgiri 27.08.2013 | Rs.20,88,000/- Vide order | 25.11.2021 To set aside

ADJ/ Enclave, ]

11201824188 | Vrindavan dated impugned
Yojna, 03.02.2021 Ld. order dated
U.P. Avas
Evam  Vikas A.O. has 03.02.2021
Parishad, directed the
Lucknow.

opposite party
to pay the
interest in terms
of

compensation

to the
complainant at
the rate of
MCLR+1%  per

annum on the




basic price of
the flat i.e., Rs
20,88,000/- for
the delayed
period from
27.08.2015 to
02.08.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till  the

date of actual

payment............
22 578/2021 Neelgiri 27.08.2013 | Rs.22,88,000/- Vide order | 08.09.2021 To set aside

ADJ/ Enclave, .

11201823355 | Vrindavan dated impugned
Yojna, 11.02.2021 Ld. order dated
U.P. Avas
Evam Vikas A.O. has 11.02.2021
Parishad, directed the
Lucknow.

opposite party
to pay the
interest in terms
of

compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the

basic price of




the flat i.e., Rs
20,88,000/- for
the delayed
period from
27.08.2015 to
03.07.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till  the

date of actual

payment............
23. | 09/2022 Neelgiri 30.08.2013 | Rs.20,88,000/- Vide order | 21.12.2021 To set aside

ADJ/ Enclave, .

11201824999 | Vrindavan dated impugned
Yojna, 11.02.2021 Ld. order dated
U.P. Avas
Evam Vikas A.O. has 11.02.2021
Parishad, directed the
Lucknow.

opposite party
to pay the
interest in terms
of
compensation
to the
complainant at
the rate of
MCLR+1%  per
annum on the
basic price of

the flat i.e., Rs




20,88,000/- for
the delayed
period from
30.08.2015 to
13.012.2017. If
opposite party
fails to pay the
amount of
interest within
prescribed period,
the complainant is
entitled to get the
interest at the
same rate i.e.
MCLR+1% per
annum till  the

date of actual

payment............

To determine the legality of the impugned judgment and order (as
mentioned in above chart) passed by the learned Adjudicating Officer in all
the above mentioned appeals, we are proceeding with leading appeal No.
245 of 2020. Vide the impugned judgment and order dated 13.03.2020
passed in Complaint No. ADJ/Lko162/12/0455/2019 (Sangeeta Singh vs.
U.P. Avas Evam Vikas Parishad) the learned Adjudicating Officer has
observed as below:
“The opposite party-appellant/U.P. Avas Evam Vikas Parishad is
directed to pay the interest in terms of compensation to the
complainant/respondent at the rate of MCLR+1% per annum on the
basic price of the Flat i.e. Rs.25,25,000/- for the delayed period from
30.07.2016 to 24.09.2019, within 45 days from the date of the order. If




1.1

1.2

1.3

the awarded amount is not paid within the prescribed period as
directed above, the same shall be recovered by Authority as per
provisions of the Act, and complainant/appellant shall be entitled to
get the interest at the same rate as directed above till the date of

actual payment of the amount.

The parties shall bear their own costs.”

The brief facts of the complaint case leading to the instant appeal are as

follows :-

That the appellant is a Public Institution constituted under the provisions of
U.P. Avas Evam Vikas Adhiniyam, 1973 and is an instrumentality of State

which works on no profit no loss basis.

That it is pertinent to mention here that any private builder can commence
the construction of his project immediately after purchase of the land and
barring exceptional circumstances, no hindrance in the progress of
construction is normally exhibited. However, in case of an institution like
that of appellant, the development of project is undertaken on the land
acquired by the appellant. In several circumstances, on one or the other
obstructions raised either by the farmers or any other person, the
acquisition proceedings and the consequent development of the land gets
adversely affected which creates substantial difficulties for the appellant as
well as the prospective allottees. The land upon which the proposed
apartments were to be constructed was acquired by the appellant in

accordance with the provisions of U.P. Awas Evam Vikas Adhiniyam,



1.4

1.5

1965. The Gazette Notification of Section 28 of Avadh Vihar Yojna had
been issued on 07.08.2004 and the Gazette Notification of Section 32 had
been issued on 07.10.2006 and after that the possession of the acquired land
of Avadh Vihar Yojna had been handed over to the Parishad on
07.10.2008. Thereafter the land Acquisition Officer had passed the award
of acquired land in 14 phases between the period from 06.05.2010 to
10.01.2014. Further the Land Acquisition Officer had passed the award of
some remaining khasras of Village Ghuswal Kalan on 30.08.2017. During
this period due to the agitation of the farmers made from time to time the

construction work of the Avadh Vihar Yojna could not be started properly.

That in the Self Financing Multi Storied Housing Scheme,2013 of U.P.
Avas Evam Vikas Parishad, Avadh Vihar Yojna, Nandini Enclave, Sector-3
and Gangotri Enclave, Sector-8 the registration opened and the Registration

Booklet mentioning the terms and conditions was issued.

That after accepting the terms and conditions of the Registration Booklet
the complainant applied for allotment of flat in the Nandini Enclave by
depositing the registration amount of Rs. 1,28,000/=. Thereafter on the
basis of estimated cost of Rs. 25,25,000/= the Demand letter dated
30.01.2014 was issued to the complainant. In accordance with the demand
Letter dated 30.01.2014 the amount of Rs. 2,37,000/= was to be deposited
within 30 days from the date of issue of Demand Letter and the remaining
amount of Rs. 21,60,000/= was to be deposited in 9 quarterly installments
of Rs. 2,40,000/= each. The instalment was to be paid between the period
from 01.03.2014 to 01.03.2016. In the Demand Letter dated 30.01.2014 it

is specifically mentioned that if the amount is not paid within specified



1.6

1.7

1.8

period then 13.5% additional interest would be payable for the delay
period. Further, in the Demand Letter dated 30.01.2014 it is also
specifically mentioned that the intimation regarding final cost of the flat
and the amount payable in other heads would be given through allotment
letter to the allottee. From the said facts it is clear that the demand letter
dated 30.01.2014 has been issued to the complainants/respondents subject

to final determination of price of the flats.

That after completion of the project the completion certificate was issued

on 20.12.2018 by the competent authority.

That after final costing of the flats the allotment letter dated 24.09.2019
was issued to the complainant/respondent. By the allotment letter dated
24.09.2019 the complainant/respondent was directed to deposit the balance
cost of the flat and to deposit the other misc. charges and to complete the
formalities for execution of sale deed and to take possession of the flat.
Thereafter the complainant/respondent deposited the amount and other
misc. charges and got the sale deed executed in his favour. The

complainant/respondent is not taking the possession of the flat deliberately.

That it is submitted that after the announcement of the scheme, several
disturbances were caused in its execution resulting in severe law and order
situation being created by the farmers holding agitations from time to time.
It is categorically stated that the appellant was constrained to seek the help
of the police authorities at regular intervals in order to ensure that the
execution of the scheme is not jeopardized. The project has been terribly hit

from the agitation of the land owners as well as Kisan Unions. During this



1.9

1.10
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period there was violence and mayhem on the site by the land owners and
Kisan Union who restored to physically assault the employees and
labourers of the appellant and destroys the machines by ransacking on the
site from time to time and in this regard several correspondences have been

made.

That it is further submitted that in view of the protest by the farmers
demanding a higher rate of compensation for the acquired land under the
different schemes of the appellant, separate meetings being held by the
appellant with the farmers in co-ordination with the District Administration
and in continuation thereof, efforts had been made by the appellant to
benefit the farmers but on account of involvement of certain antisocial
elements who were creating hurdles in the progress in the construction

activities being undertaken at the Avadh Vihar Yojna.

That being aggrieved from the non-delivery of possession of the flat within
stipulated period, the complainant/respondent illegally preferred the

complaints before the Authority claiming the compensation and interest.

That the appellant submitted its detailed reply indicating the entire
development of facts right from the time of acquisition of the land till the
time of issue of allotment letter dated 24.09.2019 to the

complainants/respondents before the learned Authority.

That the learned Authority has committed material illegality in awarding
the interest on the entire deposited amount without considering the
mitigating circumstances. Further the grant of compensation for delay is

not an automatic order and the circumstances which had prevailed at the
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1.14

1.15

A.

relevant time were not only relevant but also material. An order for
granting interest on delayed delivery of flat can only be passed when
despite having control of the circumstances, the developer could not

complete the project.

That the above order under challenge is illegal, arbitrary, unjust and
without jurisdiction inasmuch as the authority does not have the powers to
pass the order of interest and compensation due to the effect of Sections 15

and 71 of the RERA Act, 2016.

That the appellant states that it has no other alternative and in any case
equally efficacious remedy except to invoke the jurisdiction of this Hon’ble

Appellate Tribunal under Section 44(1) of the RERA Act.

That the appellant is filing the instant appeal on the following amongst

grounds :-

GROUNDS

Because the complaints have been filed by the complainants regarding the
events and cause of action accrued to the complainants with respect to
matter before the RERA Act came into force. It is stated that the
complainants before the RERA has filed the complaints in the matter where
the complainants have been allotted their respective units subject to the
standard terms and conditions being agreed between the parties prior to

coming into force of the RERA and therefore the RERA should not have



entertained the complaints filed by the complainants as the RERA Act does

not have its retrospective effect.

. Because the order dated 13.03.2020 under challenge in the instant appeal is
illegal, arbitrary, unjust and is not sustainable. Further, the authority does not
have the powers to pass the order of interest @ MCLR+1% on the deposited
amount due to the effect of Sections 15 and 71 of the RERA Act, 2016.

. Because the learned Authority has not considered the fact that after final
costing of the flat the final allotment letter dated 24.09.2019 has been issued
to the complainant and the complainant has deposited the balance cost of the
flat and sale deed has been executed in his favour. But the complainant was

not taking the possessions deliberately for which he is himself responsible.

. Because by executing the sale deed, the complainant accorded his
satisfaction and voluntarily discharged the appellant from their liabilities
under the agreement and as such the complaint cases of the complainants

were not maintainable and were liable to be dismissed.

. Because since the delay has been calculated and the payment of
compensation has been ordered for the said delay period, the direction to pay

the interest till the date of actual payment is illegal and unsustainable.

. Because the terms and conditions of the Clause 2.1 of the Registration
Booklet provides that the cost of the flats mentioned in the broachure is the
estimated cost. The said Clause 2.1 further provides that on completion of

the project after final costing of the flat the final cost would be payable.



Further Clauses 2.1 and 9.1 provide the expected period of 30 months for
completion of the construction of the flats. Further, Clauses 2.1(A) and 9.1

do not provide the period of 30 months for delivery of possession.

. Because the terms and conditions of the Clauses 4.6 and 4.7 of the
Registration Booklet provide that due to delay if the complainant could not
be allotted the flat after six months of the payment of last instalment, on the
demand of complainants the amount deposited by the complainants would
be refunded alongwith interest at the rate of payable on the savings bank
account by the Nationalized Bank. The said provisions are applicable only
where the refund is claimed due to not making allotment of flat upto or after
six months of payment of last instalments. Further, in the case of
refund/cancellation after eligibility draw, the terms and conditions of the
Clauses 4.4. and 4.5 of Registration Booklet are applicable which provide
the refund without interest after deduction of 20% of registration amount
upto three months and 50% after three months. Further the terms and
conditions of the Clause 9.2 of Registration Booklet provides that the
delivery of possession would be made after full payment of the cost of the
flat payable after costing and after execution of sale deed. Further there is no
provision/agreement to pay the interest/compensation if the allottee agreed
to take the possession of the flat by depositing the cost of the flat payable
after final costing of the flat.

. Because where no time is stipulated for performance of the contract (i.e. for
delivery) or where time is not the essence of the contract and if the allottee,
instead of rescinding the contract on the ground of non performance, accepts

the belated performance in terms of contract, there is no question of any



breach and in the present matter the allottee not rescinded the contract and
not claimed the refund on the ground of non performance and accepted the
belated performance in terms of contract and agreed to take the possession
of the flat by depositing the final cost of the flat, the allottee is not entitled to

get the interest on the deposited amount.

Because where the plot/flat/house has been allotted at a tentative price
subject to final determination of price after completion of project, the
authority will be entitled to revise or increase the cost and in the present
matter the flat was allotted on the tentative price subject to final
determination of price after completion of project and after final costing of
the flat the allotment letter has been issued to the complainants. Thereafter
the complainants had deposited the balance amount and completed the
formalities for taking the possession of the flat and thereafter the sale deeds
have been executed in their favour and the physical possession has been
given to the complainants. As such the allottees are not entitled to the

interest on the deposited amount.

. Because it is settled law that the flats under self financing scheme are
constructed on “no profit no loss” basis and the allotment made at agreed
price despite increase in market value and allottees already have benefit of
increased value, hence not entitled to any compensation and in the present
matter the allotment has been made under self financing scheme of the
appellant and the allotment has been made at agreed price despite the
increase in market value, the allottees are not entitled to get any

compensation.



K. Because it is settled law where the allotment is at a tentative rate subject to

calculation of final cost which is higher than the tentative cost, it will not be
considered as changing a revised higher rate and in the present matter the
allotment was made on the tentative price subject to final determination of
the price after completion of project and after final costing the price
mentioned in the allotment letter is higher than the tentative price cannot be

treated as revised higher rate.

. Because the project has suffered considerably which the appellant shares

with the RERA Authority. A deliberate and interruptive cause of action was
initiated by the Kissan Union and the landowners which jeopardized the
continuity of the project. The work on the project got stalled and delay
started to occur which was purely due to action initiated by the landowners

and the members of Kissan Union.

M. Because the learned Authority has not given any reason for passing the order

1.16

(1)

relating to payment of interest at the rate of MCLR+1% per annum to the
complainants/respondents on the deposited amount and as such the

impugned order is unsustainable.

RELIE(S) SOUGHT

In view of the facts mentioned above, the appellant prays for the following

relief(s):-

To quash the order dated 13.03.2020 passed by the Adjudicating Officer,
RERA Authority, Lucknow in Complaint No. ADJ/LKO162/12/0455/2019



(ii)

2.1

2.2

[Sangeeta Singh Vs. U.P. Avas Evam Vikas Parishad] and Complaint
No. ADJ/LKO162/12/0463/2019 [Dinesh Pratap Singh Vs. U.P. Avas
Evam Vikas Parishad].

Or
To pass any other order or direction which the Hon’ble Appellate Tribunal
may deem fit just and proper in the circumstances of the case in favour of

appellant.

Matter not pending with any other Court, etc:

OBJECTION AGAINST APPEAL

The respondent has filed objection on 05.02.2021 against the appeal
narrating the following facts:

That the appellant has filed its appeal challenging the order dated
13.03.2020 passed by the U.P. RERA in Complaint No.
ADJ/LKO162/12/0455/2019 (Sangeeta Singh vs. U.P. Avas Evam Vikas
Parishad).

That it is pertinent to mention that the due date of possession was
30.0.2016 as per the Brochure of the appellant and there is no evidence on
record before the learned Authority for any legal hindrance which
obstructed the construction activity from the date of booking till the due
date of possession. The farmers agitation initiated in April 2017 which was
never communicated to the allottee initiating a further delay in the project

or giving an option to exit the project due to the delay cause stated herein.
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2.5

The appellant advertised and booked the units in August 2013, raised due
demands against and accepted the payments made during the period of
2014 to 2016 but defaulted in their scheduled construction activity and due
date of possession. In reply to the plea on delayed construction due to
farmers agitation a binding case law is quoted herein-

“Hon’ble NCDRC has not considered farmers agitation as a force
majeure condition for granting relief for that period-

NATIONAL CONSUMER DISPUTES REDRESSAL
COMMISSION NEW DELHI CONSUMER CASE NO. 1472 OF 2016
Pradeep Gupta and Anr. Vs. M/s Unitech Limited on 25 July, 2017.

PARA 9. As the opposite party justifying the delay in completing the
construction and delivery of possession on the ground of Force Majeure,
the onus of proving the Force Majeure circumstance lies squarely on the
opposite party. As regards the plea that opposite party was prevented from
undertaking construction activity on the subject plot because of farmers
agitation seeking enhanced compensation and developed plot in lieu of
their acquired land, no cogent evidence has been led in this regard.
Therefore, said plea is liable to be rejected.

That every allottee can claim compensation against delayed period of
possession under Sections 18 and 19(4) of the RERA Act, 2016.

That the learned Authority has passed the order after proper adjudication of
the matter and the concerned matter is well within the jurisdiction of the
learned Authority.

That it is necessary to mention here that the delay in possession is an
important factor for granting compensation for delayed period under

Section 18 of the Act and the appellant has not placed any cogent evidence



2.6

2.7

on record before the learned Authority to justify the relief prayed for
delayed possession.

That respondent would like to apprise the Hon’ble Tribunal that respondent
is entitled for delayed period compensation as a settled law vide judgment
of the Hon’ble Apex Court-

Civil Appeal No. 6239 of 2019 Wg. Cdr. Arifur Rahman Khan and
Aleya Sultana and Ors. Versus DLF Southern Homes Pvt. Ltd.,
held-

Para 36. Consequently, we are unable to subscribe to the view of the
NCDRC that flat purchasers who obtained possession or executed
Deeds of Conveyance have lost their right to make a claim for
compensation for the delayed handing over of the flats.

Para 55. The buyers are entitled to compensation for delayed handing

over of possession and for the failure of the developer to fulfil the
representations made to flat buyers in regard to the provision of
amenities.

That on the basis of aforesaid facts, reasons and circumstances aforesaid

appeals are liable to be dismissed with heavy cost.

3. Heard the rival contentions of the learned counsels for both the parties

and perused the records.

POINTS OF DETERMINATION

On pleadings of both the parties, following points are formulated for

determination:



D Whether the complaint filed before the Adjudicating Officer is
maintainable as cause of action arose in year, 2013 before RERA Act,
2016 came into force as pleaded by appellant-U.P. Avas Evam Vikas
Parishad, Lucknow in its appeal ?

(I1) Whether the project in question of the appellant-U.P. Avas Evam
Vikas Parishad, Lucknow is delayed ?

(I17) Whether the judgment and order dated 13.03.2020 passed by the
Adjudicating Officer awarding the interest in terms of compensation
to the respondent/complainant for delayed period from 30.07.2016 to
24.09.2019 is liable to be set aside for the reasons mentioned in

appeal ?

FINDING

Point No. (I) : Whether the complaint filed before the Adjudicating
Officer is maintainable as cause of action arose in year, 2013 before
RERA Act, 2016 came into force as pleaded by appellant-U.P. Avas
Evam Vikas Parishad, Lucknow in its appeal ?

1. The learned counsel for appellant-U.P. Avas Evam Vikas Parishad, Lucknow
advanced the first argument that the appellant-U.P. Avas Evam Vikas Parishad,
Lucknow floated the Scheme in year, 2013 i.e. prior to came into force, the
RERA Act, 2016, and the complainant booked a flat in the same year i.e. 2013,
thus, the complaint presented before the Adjudicating Officer is not
maintainable.

In this regard, it is worthwhile to mention that the Real Estate
(Regulation and Development) Act, 2016 came into force on 1% May, 2016



and the appellant (in Appeal No. 245/2020) booked a Flat in August, 2013 (as
respondent/complainant has mentioned in his objection to the appeal) in
Nandini Enclave, Avadh Vihar Yojna, Sector-3, U.P. Avas Evam Vikas
Parishad, Lucknow and accordingly the Allotment letter was issued on
30.01.2014 by appellant-U.P. Avas Evam Vikas Parishad, Lucknow. As per
Clause 2.1 of the Registration Booklet (issued by A.V.P.) the physical
possession of the afore-stated Flat was to be delivered within 30 months i.e. till
30.07.2016 but for physical possession of the flat in question Antim
Pradeshan Patra was issued on 24.09.2019. Thus, it is obvious that the
project of the appellant, U.P. Avas Evam Vikas Parishad, Lucknow was
“ongoing” before 24.09.2019.

The expression “ongoing project” has been defined in Rule 2(h) of the
U.P. Real Estate (Regulation & Development) Rules, 2016, which reads as
below:

“Rule 2(h) : “Ongoing project” means a project where development is
going on and for which completion certificate has not been issued but excludes
such projects which fulfill any of the following criteria on the date of
notification of these rules;

(i)  where services have been handed over to the Local Authority for

maintenance,

(ii)  where common areas and facilities have been handed over to the
Association or the Residents’ Welfare Association for maintenance;

(iii) where all development works have been completed and sale/lease deeds
of sixty percent of the apartments/houses/plots have been executed;

(iv) where all development works have been completed for issue of
completion certificate”.

It is also relevant to quote here the definition of “Completion Certificate”

as defined in section 2(q) of the Act, 2016.



“Section 2(q) *“ completion certificate” means the completion
certificate, or such other certificate, by whatever name called, issued by the
competent authority certifying that the real estate project has been developed
according to the sanctioned plan, layout plan and specifications, as approved
by the competent authority under the local laws.”

From the above provision of Section 2(q), we come to the conclusion that
completion certificate 1s basically a certificate issued by the competent
authority certifying that the real estate project has been developed according to
the sanctioned plan, lay out plan and specifications, as approved by the
competent authority under the local laws.

Here, it would not be out of place to mention the provision of Section
4(5) of the U.P. Apartment (Promotion of Construction, Ownership and
Maintenance) Act, 2010 which tells about — Why the ‘Completion Certificate’
is required?

For perusal, Section 4(5) of the Apartment Act, 2010 is reproduced
herein below:

“Section 4(5) : An apartment may be transferred by the promoter to any
person only after obtaining the completion certificate from the prescribed
sanctioning authority concerned as per building bye-laws. The completion
certificate shall be obtained by promoter from prescribed authority [within the
period specified for completion of the project in the development permit or the
building permit as the case may be] Provided that if the construction work is
not completed within the stipulated period, with the permission of the
prescribed authority,

Provided further that if the completion certificate is not issued by the
prescribed sanctioning authority within three months of submission of the
application by the promoter complete with all certificates and other documents
required, the same shall be deemed to have been issued after the expiry of
three months.

Explanation.—For the purposes of this sub-section “completion” means
the completion of the construction works of a building as a whole or the
completion of an independent block of such building, as the case may be.



Thus, we see that in view of Section 4(5) of the U.P. Apartment Act,
2010-an apartment may be transferred by the promoter to any person only after
obtaining the ‘Completion Certificate’ from the prescribed authority as per
building Bye-Laws. Meaning thereby, in absence of completion certificate the
promoter cannot transfer an apartment to any person. In other words, the
promoter is required to first obtain completion certificate and occupation
certificate from the prescribed sanctioning authority, only thereafter sale deed
(conveyance deed) of the Apartment/Unit/building can be executed in favour
of the allottees.

Occupancy Certificate; The expression ‘Occupancy Certificate’ denotes a

certificate of occupation. It is issued by the competent authority permitting
occupation of any building, as provided under local laws, which has provision
for civic infrastructure such as water, sanitation and electricity etc.
Section 2(zf) defines ‘occupancy certificate’ as below:-
“2(zf) “occupancy certificate” means the occupancy certificate, or
such other certificate by whatever name called, issued by the
competent authority permitting occupation of any building, as provided
under local laws, which has provision for civic infrastructure such as
water, sanitation and electricity”.

On conjoint study of the above provisions, we find that without
Occupation Certificate and Completion Certificate lawful possession of the
flat/unit can not be given. In the instant case the appellant’s version is that the
Completion Certificate was issued on 20.12.2018 but the letter of possession
was issued on 24" November, 2019 to the respondent/complainant as it is
visible from complaint presented before Adjudicating Officer. At this juncture,
we are not going to adjudge the validity of Completion Certificate, it is

transparent that before 20.12.2018 (which is said to be date of issuance of



Completion Certificate) the project of the appellant was Ongoing and if it is so
then any issue related in the appellant’s project shall be regulated and
governed by the provisions of RERA Act, 2016.

Besides this, if the complaint was not maintainable before the learned
Adjudicating Officer, the appellant was at liberty to raise this issue there (i.e.
before Adjudicating Officer) but the learned counsel for the appellant-
Lucknow Development Authority failed to do so. Thus, the argument of
learned counsel for appellant that the cause of action arose in year 2013 much
before the RERA Act, 2016 came into force hence, complaint is not
maintainable, cannot be accepted.

Point No. (I) is answered, accordingly.

Point No. (Il) : Whether the project in question of the appellant-U.P. Avas

Evam Vikas Parishad, Lucknow is delayed ?

5. To determine this point, we perused the whole records. From the perusal of
records, it transpires that the respondent/allottee booked a Flat in Nandini
Enclave in August, 2013 (date not mentioned in Appeal or its objection),
Avadh Vihar Yojna, Sector-3, U.P. Avas Evam Vikas Parishad, Lucknow and
accordingly the Allotment Letter was issued on 30.01.2014 which has also
been referred as First Demand Letter in the instant appeal. As per Clause 2.1
of the Booklet (Brochure) issued by the appellant, the possession of the flat in
question was proposed to be given to the respondent/complainant within 30
months.

For perusal Clause 2.1 of the Registration Booklet, “Clause 2.17 is

reproduced herein below:



“The cost of the flat mentioned in Brochure(Booklet) is estimated
cost. The expected period for completion of the flat is 30 months.
After completion of the project the final cost shall be determined on
the basis of actual price. The inflation in price is possible. If there is
increase in price of construction material or labour charges the
price of property may be increased.”

According to the above wordings of Clause 2.1 the possession of the flat was
to be delivered to the respondent/complainant till 30.07.2016 (in complaint the date
is wrongly mentioned as 30.08.2016) and the respondent issued Antim Pradeshan
Patra also known as Final Demand Letter) to deliver physical possession of the
flat to the respondent/complainant/allottee mentioned in complaint that possession
letter was issued on 24.09.2019 i.e. after delay of approximately 3 years.
Apparently it looks that the Antim Pradesh Patra has been issued at late stage.

The Hon’ble Supreme Court in M/s Fortune (now known as HICON
Infrastructure) and Anr. Vs. Trevor D’Lima & Ors (Civil Appeal No. 3533-3534
of 2017 decided on 12.03.2018) has observed that a person cannot be made to wait
indefinitely for the possession and if there is no delivery period mentioned in the
agreement, a reasonable time has to be taken into consideration, and in such a
situation a period of 3 years would be reasonable for completion of the project.

From the above propositions of Hon’ble Apex Court, we may say that-if in
agreement the period for delivery of possession is not mentioned, then reasonable
period for handing over possession of the flat/unit to the
respondent/allottee/complainant should be considered 3 years. But in the case at
hand, the stipulated period for handing over possession is 30 months (though it is
tentative), which expires on 30.07.2016. But it is also relevant to mention here that
respondent/complainant/allottee has mentioned in complaint that possession letter

was issued to him on 24.11.2019. Taking all the facts into view, it may be said that



there is delay of approximately 3 years on the part of appellant, U.P. Avas Evam
Vikas Parishad, Lucknow in handing over possession of the flat/unit in question to

the respondent/complainant/allottee.

Thus, in the light of the above discussion, we are of the view that the project in
question of the appellant- U.P. Avas Evam Vikas Parishad, is delayed.

Point No.(Il) is disposed of accordingly.
. Point No. (III) Whether the judgment and order dated 13.03.2020 passed by the
Adjudicating Olfficer awarding the interest in terms of compensation to the
respondent/complainant for delayed period from 30.07.2016 to 24.09.2019 is

liable to be set aside for the reasons mentioned in appeal ?

As per discussion made under Point No. (I), it is obvious that the project in
question floated by the appellant, U.P. Avas Evam Vikas Parishad, is delayed.

The learned counsel for appellant- U.P. Avas Evam Vikas Parishad, Lucknow
citing the provisions of Clause 2.1 and Clause 9.1 of the Registration Booklet
submitted that the time has not been fixed for delivery of possession of the flat. Both
these Clauses namely, Clause 2.1 and 9.1 of the Booklet provide the ‘tentative
period’ of 30 months for construction of the flat and it is not the stipulated period
prescribed for delivery of possession. He further submitted that the
respondent/complainant knowing the belated performance (i.e. delay in delivery of
possession) opted to take possession of the flat, hence she (respondent) is not entitled
for any interest/compensation for delayed period.

The learned counsel for appellant also cited the case of Bangalore
Development Authority Vs. Syndicate Bank in support of his submission.

Countervailing the argument of the learned appellant’s counsel, the learned

counsel for respondent submitted that the period of 30 months mentioned in Clause



2.1 and Clause 9.1 of the Registration Booklet signifies the period for delivery of
possession also. Therefore, it is unacceptable submission of the learned counsel for
appellant that the time is not fixed for delivery of possession.

In order to adjudge the veracity of the above stated facts, we perused the

‘Registration Booklet’ issued by the U.P. Avas Evam Vikas Parishad, Lucknow.

Clause 2.1 of the Registration Booklet provides:

“The cost of the flat mentioned in Brochure (Booklet) is the estimated cost. The
expected period for completion of the flat is 30 months. After completion of the
project the final cost shall be determined on the basis of actual price. The
inflation in price is possible, if there is increase in price of construction

material or labour charges then price of property may be increased.”

Clause 9.1 of the Registration Booklet runs as below:

“The construction of the flats is proposed within 30 months from the date

of issuance of demand letter.”

The above provisions as mentioned in Clause 2.1 and Clause 9.1 reveal that
the proposed period for completion of the flat is 30 months. It is worth noting here
that the term “proposed period” does not signify the indefinite period. In this
context it is also relevant to peruse Clause 4.5 and 4.6 of the Registration Booklet
which provide that after eligibility draw, if any allottee applies for cancellation of
the allotment and refund of the registration amount then what amount would be
deducted that is specified in Clause 4.5 and Clause 4.6. For perusal Clauses 4.5
and 4.6 of the Booklet, are reproduced below:

“Clause 4.5 :



If after eligibility draw the applicant applies for refund of the registration
amount he/she is entitled to get the refund of registration amount without
interest after deduction of 20% of the registration amount upto three
months and after deduction of 50% after 3 months and accordingly

»

registration shall stand cancelled. .........."

“Clause 4.6 :

If despite delay the allottee opts to take the possession of the flat and the

Parishad fails to allot the flat upto or after six months from next month of

the payment of last installment, on the demand of allottee the amount

would be refunded along with interest at the rate payable on the Saving

Bank Account by the Nationalized Banks ™.

But ‘Registration Booklet’ is silent as to definite date for giving possession
of the allotted flat to the allottee.

We have gone through the case of Bangalore Development Authority vs.
Syndicate Bank, reported in I1(2007) CPJ 17 (SC). The substance of the Hon’ble
Supreme Court’s proposition, which is relevant here is noted as below:

“When the plot/flat/house has been allotted at a tentative or provisional
price........ the Development Authority is entitled to revise or increase in price but

only upto a reasonable extent, if the revised or increased price is in excess the

allottee is entitled to refund of such excess amount with interest”.[page21].

[Vide Lucknow Development Authority vs. M.K. Gupta, 111 (1993) CPJ 7
(SC)=1994(1) SCC 243, Ghaziabad Development Authority vs. Balbir Singh,
I11(2004) SLT 161=I (2004) CJP 12 (SC)=2004(5) SCC 65, and Haryana
Development Authority vs. Darsh Kumar, V(2004) SLT 297=I111(2004) CPJ
34(SC)=2005(9) SCC 449, as also Ghaziabad Development Authority vs. Union



of Inida, 11 (2000) CPJ 1 (SC)=IV (2000) SLT 654=2000(6) SCC 113: cited in
Bangalore Development Authority (Supra).(page 20-21).]

On the basis of the above propositions as laid down by Hon’ble Apex Court
we may say that the tentative period or proposed period for construction of the flat
does not mean ‘unreasonable period’.

The record speaks that the flat was booked in August, 2013 and the sale
deed was executed in favour of respondent/allottee on 4/5.02.2020 and it is known
fact that the lawful possession of the flat can be handed over only after execution
of sale deed. As it is evident from the record that the flat was booked in August,
2013 (date not mentioned) and the tentative period for construction of the flat is 30
months and the learned Adjudicating Officer has counted this period of 30 months
from First Demand Letter i.e. 30.01.2014 (which is 5 months later from the date of
booking).

In other words, as per observation of learned Adjudicating Officer the
possession of the flat must be given to the respondent/allottee till 30.07.2016. But
in the instant case sale deed was executed on 4/5.02.2020 and despite this, the
learned Adjudicating Officer adopting moderate view has considered the delay
period from 30.07.2016 till 24.09.2019 (it is date of Antim Pradeshan Patra).

If we calculate, the delay period from 30.07.2016 till date of execution of
sale deed which is dated 4/5.02.2020, we find that there is delay of more than 3
years but inspite of this learned Adjudicating Officer has considered it about 3
years i.e. from 30.07.2016 to 24.09.2019. This period of 3 years cannot be said
unreasonable period.

Thus, we may say that the propositions laid down in the case of Bangalore
Development Authority (Supra) do not support the submission led by the learned

counsel for appellant.



All the learned counsel who appeared on behalf of respondent in
respective appeal submitted that the appellant-U.P. Avas Evam Vikas Parishad
on the one hand, failed to honour the time limit within which the possession of the
flat in question was to be handed over to the respondent and on the other hand, it
also failed to rectify the structural defects and did not provide committed facilities,
which is clear violation of Section 14 of the RERA Act, 2016 and for these failures
the respondent is entitled to get compensation for the delayed period.

Countervailing the argument of the learned respondent’s counsel, the learned
counsel for appellant submitted that in case of delay in giving possession of the
flat, within prescribed time, the option was open to allottee to claim refund of the
deposited amount at the prescribed rate of interest and if despite the delay the
allottee prefers for possession of the flat rather than refund of the deposited amount
the allottee’s right to claim interest/compensation does not exist. He further
submitted that after execution of sale deed in favour of respondent, question of
structural defect does not arise.

In order to determine this point it is desirable to have a look upon the
relevant provisions of the RERA Act, 2016.

Chapter III of the Act comprising Sections 12, 13, 14, 15, 16, 17 and 18
deals with “Functions and Duties of Promoter”. Regarding duties which have
been imposed under Sections 12,14,18 and 19 upon Promoter, it has been clearly
stated in Section 71 of the Act that in contravention of the provisions of Sections
12,14,18 and 19(4) by the promoter the allottee is entitled to get refund of his/her
entire deposited amount along with interest “at such rate as may be prescribed” and
“compensation in the manner provided under the Act”.

Now Sections 12,14,18 and 19(4) are reproduced here as follows:-

“Section 12. Obligations of promoter regarding veracity of the
advertisement or prospectus.-Where any person makes an advance or a



deposit on the basis of the information contained in the notice,
advertisement or prospectus, or on the basis of any model apartment, plot or
building, as the case may be and sustains any loss or damage by reason of
any incorrect, false statement included therein, he shall be compensated by
the promoter in the manner as provided under this Act :

Provided that if the person affected by such incorrect, false statement
contained in the notice, advertisement or prospectus, or the model
apartment, plot or building, as the case may be, intends to withdraw from
the proposed project, he shall be returned his entire investment along with
interest at such rate as may be prescribed and the compensation in the
manner provided under this Act.

“Section 14: Adherence to sanctioned plans and project specifications by
the promoter.—(1) The proposed project shall be developed and completed
by the promoter in accordance with the sanctioned plans, layout plans and
specifications as approved by the competent authorities.

(2) Notwithstanding anything contained in any law, contract or agreement,
after the sanctioned plans, layout plans and specifications and the nature of
the fixtures, fittings, amenities and common areas, of the apartment, plot or
building, as the case may be, as approved by the competent authority, are
disclosed or furnished to the person who agrees to take one or more of the
said apartment, plot or building, as the case may be, the promoter shall not
make—

(i) any additions and alterations in the sanctioned plans, layout plans and
specifications and the nature of fixtures, fittings and amenities described
therein in respect of the apartment, plot or building as the case may be,
which are agreed to be taken, without the previous consent of that person.

Provided that the promoter may make such minor additions or
alterations as may be required by the allottee, or such minor changes or
alterations as may be necessary due to architectural and structural reasons
duly recommended and verified by an authorized Architect or Engineer after
proper declaration and intimation to the allottee.

Explanation. — For the purpose of this clause, “minor additions or
alterations” excludes structural change including an addition to the area or
change in height, or the removal of part of a building, or any change to the
structure, such as the construction or removal or cutting into of any wall or



a part of a wall, partition, column, beam, joist, floor including a mezzanine
floor or other support, or a change to or closing of any required means of
access ingress or egress or a change to the fixtures or equipment, etc.

(i)  any other alterations or additions in the sanctioned plans, layout plans and
specifications of the buildings or the common area within the project without
the previous written consent of at least two-thirds of the allottees, other than
the promoter, who have agreed to take apartments in such building.

Explanation.—For the purpose of this clause, the allottees, irrespective of the
number of apartments or plots, as the case may be, booked by him booked in the
name of his family, or in the case of other persons such as companies or firms or
any association of individuals, etc., by whatever name called, booked in its name
or booked in the name of its associated entities or related enterprises, shall be
considered as one allotee only.

(3) In case any structural defect or any other defect in workmanship quality or
provision of services or any other obligations of the promoter as per the
agreement for sale relating to such development is brought to the notice of the
promoter within a period of five years by the allottee from the date of handing
over possession, it shall be the duty of the promoter to rectify such defects without
further charge, within thirty days, and in the event of promoter’s failure to rectify
such defects within such time, the aggrieved allottees shall be entitled to receive
appropriate compensation in the manner as provided under this Act.”

A conjoint reading of Sections 12 & 14 reveals that the appellant- U.P. Avas
Evam Vikas Parishad, Lucknow is bound to discharge the duties imposed under
Sections 12 and 14, if fails to discharge the same, consequences will ensue as
have been mentioned under Sections 18 & 19 of the Act.
“Section 18 deals with the matter regarding ‘return of amount and compensation’.
The relevant part of Section 18(1) is reproduced herein below:-

“Section 18- Return of amount and compensation —(1) If the promoter fails to
complete or is unable to give possession of an apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or, as the case may be, duly
completed by the date specified therein; or



(b) due to discontinuance of his business as a developer on account of suspension or
revocation of the registration under this Act or for any other reason, he shall be
liable on demand to the allottees, in case the allottee wishes to withdraw from the
project, without prejudice to any other remedy available, to return the amount
received by him in respect of that apartment, plot, building, as the case may be,
with interest at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act :

Provided that where an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till the handing
over of the possession, at such rate as may be prescribed.

2) -

3) 7
In brief, Section 18(1) of the Act provides that if an allottee wishes to withdraw

from the project on the ground that the promoter has failed to complete or is unable
to give possession of the flat, plot or building in accordance with the agreement for
sale within the date specified therein, or due to discontinuance of the promoter's
business on account of suspension or revocation of its registration or for any other
reason, then the promoter shall return the amount received from the allottee in
respect of that property with interest and compensation, on the allottee's demand.
Further, if an allottee does not wish to withdraw from the project, he shall be
paid by the promoter interest for every month of delay till the handing over of
the possession, at such rate as may be prescribed.

As per the provisions of Section 18 of the Act, the option of either
withdrawing from the project or continuing with the project remains only
with the allottee. The intent of the legislature is quite clear that the right of
exercising the option of either continuing with the project or withdrawing from it is
unqualified and if the option is availed by the allottee to withdraw from the project,
the money deposited by the allottee has to be refunded by the promoter along with

interest at such rate as may be prescribed.



Section 19 deals with the Rights and Duties of allottees. Sub-section (4) is
relevant here and the same is reproduced herein below:--

“19. Rights and duties of allottees.—

(3) oo,

(4) The allottee shall be entitled to claim the refund of amount paid along with
interest at such rate, as may be prescribed and compensation in the manner as
provided under this Act, from the promoter, if the promoter fails to comply or is
unable to give possession of the apartment, plot or building, as the case may be, in
accordance with the terms of agreement for sale or due to discontinuance of his
business as a developer on account of suspension or revocation of his registration
under the provisions of this Act or the rules or regulations made thereunder.

On conjoint reading of Sections 18 and 19(4) of the Act as mentioned above,

it is evident that if the Promoter/Developer fails to fulfill his obligations to hand
over the possession of the apartment, plot or building as per terms of the
agreement, the allottee is entitled to claim refund, along with interest and
compensation.

In order to determine the point of compensation the power has been bestowed upon
the Adjudicating Officer. The Adjudicating Officer under Sections 71 and 72 of the
Real Estate (Regulation & Development) Act, 2016 read with Rule 34(1) of the
U.P. Real Estate (Regulation and Development) Rules, 2016 is empowered to
decide the issue of compensation.

In the instant case by exercising the power under Sections 71 and 72 of the Act
read with Rule 34(1) of the Rules, 2016 the learned Adjudicating Officer has
passed the impugned order dated 26.02.2020 which is under challenge.

In this regard, the case of M/S Imperia Structures Ltd. Vs. Anil Patni and
another, Civil Appeal Nos. 3581-3590 of 2020, decided on 02.11.2020, finds a
good mention. In this case the Hon’ble Supreme Court, while dealing with the

provisions of Section 18 of the Act, 2016, has observed as under:-



“23. In terms of Section 18 of the RERA Act, if a promoter fails to
complete or is unable to give possession of an apartment duly completed
by the date specified in the agreement, the Promoter would be liable, on
demand, to return the amount received by him in respect of that
apartment if the allottee wishes to withdraw from the Project. Such right
of an allottee is specifically made “without prejudice to any other
remedy available to him”. The right so given to the allottee is
unqualified and if availed, the money deposited by the allottee has to be
refunded with interest at such rate as may be prescribed. The proviso to
Section 18(1) contemplates a situation where the allottee does not intend
to withdraw from the Project. In that case he is entitled to and must be
paid interest for every month of delay till the handing over of the
possession. It is upto the allottee to proceed either under Section 18(1)
or under proviso to Section 18(1).”

It is relevant to mention here that the terms and conditions of the agreement
must be reasonable. The Hon’ble Supreme court in LIC of India and Anr. Vs.

Consumer Education & Research Centre & Ors., (1995) 5 SCC 482, decided on
10" May 1995, was pleased to observe that :-

“in dotted line contracts there would be no occasion for a weaker party
to bargain or to assume to have equal bargaining power. He has either
to accept or leave the services or goods in terms of the dotted
line.....imposed by the stronger party or go without them. It will also
apply where a man has no choice, or rather no meaningful choice, but
to give his assent to a contract or to sign on the dotted line... ... ”

In Pioneer Urban Land and Infrastructure Ltd. Vs. Govindan Raghavan,
II (2019) CPJ 34 (SC), the Hon’ble Apex Court did not accept the plea of the

builder that it should not be directed to pay interest at the rate of 10.7% as the

agreement provided for 6% interest. The Hon’ble Supreme Court held as below :-

“6.7. A term of a contract will not be final and binding if it is shown
that the flat purchasers had no option but to sign on dotted line, on a



contract framed by the builder. The contractual terms of the Agreement
dated 08.05.2012 are ex-facie one-sided, unfair, and unreasonable. The
incorporation of such one-sided clauses in an agreement constitutes an
unfair trade practice as per section 2(r) of the Consumer Protection
Act, 1986 since it adopts unfair methods or practices for the purpose of
selling the flats by the Builder.

7. In view of the above discussion, we have no hesitation in holding that
the terms of the Apartment Buyer’s Agreement dated 08.05.2012 were
wholly one-sided and unfair to the appellant-Flat Purchaser. The
appellant-Builder could not seek to bind the appellant with such one-
sided contractual terms.”

Again in the case of Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF
Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 approving the
view expressed in Pioneer’s case the Hon’ble Supreme Court held that the term of
the agreement authored by the Developer does not maintain a level platform
between the Developer and the flat purchaser. The stringent terms imposed on the
flat purchaser are not in consonance with the obligation of the Developer to meet
the time lines for construction and handing over possession, and do not reflect an
even bargain. The failure of the Developer to comply with the contractual
obligation to provide the flat within the contractually stipulated period, would
amount to a deficiency of service. Given the one-sided nature of the
Apartment Buyer’s Agreement, the consumer fora had the jurisdiction to
award just and reasonable compensation as an incident of the power to direct
removal of deficiency in service.

The learned counsel also submitted that if despite delay in handing over of
the possession, the allottees/respondents opt to take possession of the flat in

question, in such situation allottees are not entitled for any compensation or



interest, but ignoring all these facts the learned Adjudicating Officer has passed the
impugned order dated 13.03.2020 which is liable to be set aside.

It is well known that ‘allotment letter’ signifies the agreement between
allottee/buyer and Development Authority/Builder. And it is settled principle that
the terms and conditions of the agreement must be reasonable. It is equally settled
principle that the terms of agreement and Registration Booklet/Brochure cannot
override the statutory provision. As we have discussed earlier in this judgment that
as per proviso to Section 18(1) of the Act it is wish of the allottee - Whether he/she
wants to withdraw from the project or wants to continue with the project. If allottee
wants to continue with the project, he/she shall be paid interest for every month of
delay till the date of handing over the possession of the flat/unit in question.

To the same effect, it is very relevant to mention here sub-section (2) of
Section 4 of the U.P. Apartment Act, 2010.

The verbatim language of Section 4(2) is reproduced herein below:-

“4. General liabilities of promoter.—

(1) - e

(2) Every promoter shall,

(a) specify in writing the date by which, construction of the apartment is to be
completed subject to force majeure clause and intimation sent to such
purchaser;

(b) declare the penalty for delay in completion of the building and also penalty
in the event of non-payment of instalment by the purchaser;,

(c) declare the conditions for cancellation or withdrawal of allotment and the
extent of compensation either way in the event of violations of any of the

conditions;



(d) give on demand by the intending purchaser, on payment of photocopying
charges, true copies of the documents referred to in this section.”

From the above provisions of Section 4(2)(a) and (b), it is obvious that the
promoter is duty bound to specify the date by which construction of
building/apartment shall be completed.[Section 4(2)(a)]

As per provisions of Section 4(2) (b) it is liability of the promoter to declare

the penalty for delay caused in completion of the project.

It is ample clear from the above wordings, of Clause 4.5 and Clause 4.6
that if allottee applies for refund of registration amount, what amount would be
deducted, but no where it is mentioned in Registration Booklet/Brochure that in
case of delay caused in completion of the project, what interest (penalty) would be
payable by the U.P. Avas Evam Vikas Parishad. This omission in Brochure is
against the provisions of Section 4(2) (b) of the U.P. Apartment Act, 2010,
which is not legally acceptable. And this plea of learned counsel for appellant that
in Booklet no time has been prescribed to hand over possession of the flat bears no
logic.

The Hon’ble Supreme Court while examining the issue of entitlement to
compensation in H.U.D.A. and another versus Shakuntla Devi, (2017) 2 SCC 301
has made some observations in consumer protection cases relating to real estate
matters. The observations of Hon’ble Supreme Court are summarized as under:--

(a) that the sine quo non for entitlement of compensation is proof of loss or
injury suffered by the consumer due to the negligence of the opposite party.
Once the said conditions are satisfied, the consumer forum would have to
decide the quantum of compensation to which consumer is entitled.

(b) that there cannot be any dispute that the computation of compensation has
to be fair, reasonable and commensurate to the loss or injury. There is a
duty cast on the consumer forum to take into account all the relevant
factors for arriving at the compensation to be paid.



(c) the calculation of damages depends on the facts and circumstances of each
case. No hard and fast rule can be laid down for universal application.

(d) that while awarding of compensation, a consumer forum has to take into
account all the relevant factors and assess compensation on the basis of
accepted legal principles, on moderation. It is for the consumer forum to
grant compensation to the extent it finds it reasonable, fair and proper in
the facts and circumstances of a given case according to the established
judicial standards where the claimant is able to establish his charge.

(e) that compensation cannot be uniform and can best be illustrated by
considering cases where possession is being directed to be delivered and
cases where only monies are directed to be returned. In cases where
possession is being directed to be delivered the compensation for
harassment will necessarily have to be less because in a way, that party is
being compensated by increase in the value of the property, he is getting.

(f) that in cases where the consumer forum has directed delivery of possession,
the party has to a certain extent already got a benefit. The costs of the
land/flat would have come up in the meantime. Of course, even in such
cases, where the delivery of possession has been directed there could be
compensation for harassment/loss. But such compensation has to be
worked out after looking to the facts of each case and after determining the
amount of harassment/loss that has been caused to the consumer.

The above propositions as laid down by Apex Court in (H.U.D.A. case) very
clearly speaks that “........ even in such cases, where the delivery of possession has
been directed there could be compensation for harassment/loss.......... ”,

In the instant case the appellant has been given the possession of the allotted
flat after delay of about 3 years, hence respondent entitlement for
interest/compensation comes within periphery of legal norms.

In the case of M/s Newtech Promoters and Developers Pvt. Ltd. Vs. State
of U.P.| Civil Appeal No. 6745-6749 of 2021] decided on 11.11.2021 the

Hon’ble Supreme Court has observed as under:-

“even the terms of the agreement to sale or home buyers agreement
invariably indicates the intention of the developer that any subsequent
legislation, rules and regulations etc. issued by competent authorities
will be binding on the parties. The clauses have imposed the



applicability of subsequent legislations to be applicable and binding on
the flat buyer/allottee and either of the parties, promoters/home buyers
or allottees, cannot shirk from their responsibilities/liabilities under
the Act and implies their challenge to the violation of the provisions of
the Act and .......... the contractual terms do not have an overriding
effect to the retrospective applicability of the Authority under the
provisions of the Act.. [Para 53]

The above propositions lay down that the contractual terms do not have
overriding effect over the provisions of the Act.
Now the considerable fact is — Whether farmers agitation may be termed as “force
majeure”?
Explanation, appended to Section 6 of the RERA Act, 2016 provides the
meaning of “force majeure” as follows:

“Explanation.—For the purpose of this section, the expression ‘‘force
majeure” shall mean a case of war, flood, drought, fire, cyclone, earthquake or
any other calamity caused by nature affecting the regular development of the real
estate project.”

The literal meaning of the expression “force majeure” is-

1. Unforeseeable circumstances that prevent someone from fulfilling a
contract.
1. Irresistible compulsion on superior strength.

Generally the expression ‘force majeure’ signifies “Act of God” or “Vis-Major”.
“Act of God” has been defined as:

“Circumstances which no human foresight can provide against, and of which
human prudence is not bound to recognize the possibility.”

[Tennent vs. Early of Glasgow (1864) 2 M (H.L.)22, 26-27]



“Act of God” is a kind of inevitable accident the resulting loss arises out of the
working of natural forces like exceptionally heavy rain fall, storms, tempests, tides
and volcanic eruption.

Ramalinga Nadar v. Narayan Reddiar, AIR 1971 Kerala 197, 202.]

The term “Vis-Majeure” means—

“An overwhelming, unanticipated, and unpreventable event, usually caused by a
natural force, the occurrence of which may exempt a party from performing the
obligations of a contract.”

Thus, we see that in the case at hand, the situations are not such as
mentioned above, hence it may not be said to be covered under “force majeure”
factors.

Besides the above, it is pertinent to mention here that the appellant-U.P.
Avas Evam Vikas Parishad never brought this fact to the notice of respondent that
due to farmers agitation, the project was obstructed hence possession of the allotted
flat could not be given within the time frame.

The learned counsel for appellant further submitted that the
respondent/complainant has sought the relief of payment of interest/compensation for
the delayed period and he has not sought interest from the date when delay began and
till the date of actual payment whereas the learned Adjudicating Officer has observed
that “...... if the awarded amount (of interest) is not paid within the prescribed
period as directed above, the same shall be recovered by Authority as per
provisions of the Act........... till the date of actual payment”.

The learned counsel further added that it is established principle that the relief
which has not been sought by the complainant cannot be granted in favour of
complainant said the learned counsel for appellant.

This argument of the learned counsel for appellant is devoid of logic because

the order for payment of interest till the date of actual payment is “consequential”



order. It flows from non-compliance of the impugned order dated 13.03.2020, which
runs as below:

“The opposite party-appellant/U.P. Avas Evam Vikas Parishad is
directed to pay the interest in terms of compensation to the
complainant/respondent at the rate of MCLR+1% per annum on the basic
price of the Flat i.e. Rs.25,25,000/- for the delayed period from 30.07.2016
to 24.09.2019, within 45 days from the date of the order. If the awarded

amount is not paid within the prescribed period as directed above, the

same shall be recovered by Authority as per provisions of the Act, and

complainant/appellant shall be entitled to get the interest at the same rate

as directed above till the date of actual payment of the amount.

The parties shall bear their own costs.”

From the above it is obvious that the learned counsel for appellant has picked
up only some part of the order (which is in italics), leaving rest one and it is settled
law that any order or statutory provision must be read as whole. If we read only some
part of the order leaving rest one, it will lead to the wrong conclusion. On reading
entire order it appears that learned counsel has either misunderstood the order or he
has tried to mislead the Court. Thus the argument of the learned counsel for appellant
that the learned Adjudicating Officer has passed the order beyond going the pleading
cannot be accepted.

It was also the submission of the learned counsel for appellant that the learned
Adjudicating Officer had wrongly held in impugned judgment dated 13.03.2020 that
if the amount of interest is not paid within a period of 45 days, the complainant would
be entitled to get the interest at the same rate i.e. MCLR+1 per cent per annum till the
date of actual payment.

In this regard we again perused the impugned judgment and order dated

13.03.2020. But the same is not bad in law because it is a kind of check upon the



appellant to honour the time-line within which the awarded amount of interest has
been directed to pay the respondent/complainant/allottee.

The learned counsel for appellant lastly submitted that the appellant-U.P.
Avas Evam Vikas Parishad, is passing through great financial crisis inspite of
that it completed the project from its own fund. He also submitted that in fact,
appellant is running its project on “no loss and no profit basis’ hence, in interest
of justice, it would be against the interest of appellant, if the Hon’ble Tribunal
directs the appellant to pay interest for delayed period to the respondent-
complainants.

In this regard, it is pertinent to mention here that it is immaterial whether
appellant-U.P. Avas Evam Vikas Parishad has earned any profit from the deposited
amount by the respondent-complainant or not ? If the scheme has been launched by
the appellant and the respondent—complainant has got registered in that scheme for
allotment of the flat after fulfilling the requirements, then respondent-complainant
is entitled to get lawful possession of the flat within the prescribed period. If the
delay is caused in handing over possession of the flat in question to the respondent-
complainant, the appellant would be liable to pay the interest for the delayed

period as per provisions of the Act.

ORDER AS TO PRE-DEPOSIT AMOUNT UNDER SECTION 43(5)
OF THE ACT, 2016

In case of dismissal of appeal filed by the appellant-Lucknow Development
Authority, the question remains to be decided as to pre-deposit amount under
Section 43(5) of the Act, 2016.

Before appeal can be heard in Appellate Tribunal, the condition of pre-deposit
by the promoter under Section 43(5) of the Act has been laid in order to safeguard

the interest of consumer/allottee.



The Hon’ble Apex Court in Civil Appeal No. 6745-6749 of 2021 M/s
Newtech Promoters and Developers Pvt. Ltd. Vs. State of U.P. and others,
decided on 11.11.2021 has observed as under:-

“127. It may further be noticed that under the present real estate sector
which is now being regulated under the provisions of the Act 2016, the
complaint for refund of the amount of payment which is allottee/consumer
has deposited with the promoter and at a later stage, when the promoter is
unable to hand over possession in breach of the conditions of the
agreement between the parties, are being instituted at the instance of the
consumer/allottee demanding for refund of the amount deposited by them
and after the scrutiny of facts being made based on the contemporaneous
documentary evidence on record made available by the respective parties,
the legislature in its wisdom has intended to ensure that the money which
has been computed by the authority at least must be safeguarded if the
promoter intends to prefer an appeal before the tribunal and in case, the
appeal fails at a later stage, it becomes difficult for the consumer/allottee
to get the amount recovered which has been determined by the authority
and to avoid the consumer/allottee to go from pillar to post for recovery of
the amount that has been determined by the authority in fact, belongs to
the allottee at a later stage could be saved from all the miseries which
come forward against him.”

The Hon’ble Apex Court has clearly held that the legislature in its wisdom
intended to ensure that the money which has been computed by the Authority at
least must be safeguarded if the promoter intends to prefer an appeal before the
Tribunal and in case, the appeal fails at a later stage, it should not be difficult for
the consumer/allottee to get the amount recovered which has been determined by
the Authority. It is in order to avoid the consumer/allottee to go from pillar to post
for recovery of the amount that has been determined by the Authority.

Section 40(1) of the Act of 2016 provides for a mechanism for recovery of
interest or penalty or compensation and enforcement of orders etc. of the A.O. or
the Regulatory Authority, or the Appellate Tribunal and the same shall be

recoverable in such manner as may be prescribed as an arrears of land revenue.



The Hon’ble Apex Court vide paragraph 140 in M/s Newtech Promoters and
Developers Pvt. Ltd. Vs. State of U.P. and others (supra) was pleased to observe
that:-

“140. It is settled principle of law that if the plain interpretation does not
fulfill the mandate and object of the Act, this Court has to interpret the law
in consonance with the spirit and purpose of the statute. There is indeed a
visible inconsistency in the powers of the authority regarding refund of the
amount received by the promoter and the provisions of law in Section 18
and the text of the provision by which such refund can be referred under
Section 40(1). While harmonizing the construction of the scheme of the Act
with the right of recovery as mandated in Section 40(1) of the Act keeping
in mind the intention of the legislature to provide for a speedy recovery of
the amount invested by the allottee along with the interest incurred thereon
is self explanatory. However, if Section 40(1) is strictly construed and it is
understood to mean that only penalty and interest on the principal amount
are recoverable as arrears of land revenue, it would defeat the basic
purpose of the Act.”

In view of the above, it is not against the spirit of the Act to transfer the

amount deposited under Section 43(5) of the Act, 2016 to the Regulatory
Authority for disposal as per provisions of the RERA Act, 2016.

It is worth noting here that all the above mentioned appeal Nos. 245 of
2020, 246/2020, 255/2020, 591/2020, 853/2020, 854/2020, 855/2020, 856/2020,
184/2021, 579/2021, 580/2021, 581/2021, 720/2021, 739/2021, 740/2021,
741/2021, 742/2021, 743/2021, 744/2021, 745/2021, 870/2021, 578/2021 and
09/2022 have been preferred by the appellant-Avas Evam Vikas Parishad,
assailing the legality of the impugned order as passed in respective complaint
regarding which we have observed above that there is no basis to modify the
impugned order as to grant of interest in terms of compensation for the delayed
period, hence the above mentioned appeal Nos. 245 of 2020, 246/2020, 255/2020,
591/2020, 853/2020, 854/2020, 855/2020, 856/2020, 184/2021, 579/2021,



580/2021, 581/2021, 720/2021, 739/2021, 740/2021, 741/2021, 742/2021,
743/2021, 744/2021, 745/2021, 870/2021, 578/2021 and 09/2022 deserve to be

rejected.

It is relevant to mention here that no any appeal in the instant matter
has been preferred by the respondent/allottee/complainant hence no question
arises to pass any order as to grant of any additional relief or not in favour of

respondent/allottee/complainant.

Thus, in view of the above the appeal of the U.P. Avas Evam Vikas Parishad
(i.e. Appeal Nos. 245 of 2020, 246/2020, 255/2020, 591/2020, 853/2020, 854/2020,
855/2020, 856/2020, 184/2021, 579/2021, 580/2021, 581/2021, 720/2021,
739/2021, 740/2021, 741/2021, 742/2021, 743/2021, 744/2021, 745/2021,
870/2021, 578/2021 and 09/2022 ) deserves to be dismissed.

ORDER

The appeal of the appellant, U.P. Avas Evam Vikas Parishad (i.e. Appeal
Nos. 245 of 2020, 246/2020, 255/2020, 591/2020, 853/2020, 854/2020, 855/2020,
856/2020, 184/2021, 579/2021, 580/2021, 581/2021, 720/2021, 739/2021,
740/2021, 741 /2021, 742/2021, 743/2021, 744/2021, 745/2021,
870/2021, 578/2021 and 09/2022 ) is rejected.

The amount deposited towards Section 43(5) of the Act, 2016 be transferred
to the concerned account of the Regulatory Authority forthwith for disposal as per

provisions of the Act because the details of the amount recovered/or to be



recovered from the appellant-U.P. Avas Evam Vikas Parishad is available only
with the Regulatory Authority.

The respondent/complainant of Appeal Nos. 245 of 2020, 246/2020,
255/2020, 591/2020, 853/2020, 854/2020, 855/2020, 856/2020, 184/2021,
579/2021, 580/2021, 581/2021, 720/2021, 739/2021, 740/2021, 741/2021,
742/2021, 743/2021, 744/2021, 745/2021, 870/2021, 578/2021 and 09/2022, is at
liberty to move an application after expiry of the period prescribed for
appeal/revision for release of the amount deposited under Section 43(5) of the Act,

before the learned Regulatory Authority.

No order as to costs.

The copy of this order be sent to the Regulatory Authority immediately for

taking necessary action in the matter.

Let the copy of this judgment and order be placed on the record of Appeal
Nos. 246/2020, 255/2020, 591/2020, 853/2020, 854/2020, 855/2020, 856/2020,
184/2021, 579/2021, 580/2021, 581/2021, 720/2021, 739/2021, 740/2021,
741/2021, 742/2021, 743/2021, 744/2021, 745/2021, 870/2021, 578/2021 and
09/2022.

(K.K. Jain) (T.B. Singh)
November.25, 2022 Technical Member Judicial Member
VKS U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan,  Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow

The judgment signed, dated and pronounced in the open Court, today.



(K.K. Jain) (T.B. Singh)

November.25, 2022 Technical Member Judicial Member
VKS U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan,  Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow
(K.K. Jain) (T.B. Singh)

Dated: 25.11.2022
VIJAYKUMAR



