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BENCH NO. 1 
RESERVED JUDGMENT 

 
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL  

AT 
 LUCKNOW 

 

APPEAL NO. 593 OF 2021 

Nirmala Devi            ………………………Appellant. 

Versus  

 Aftek Developers Pvt. Ltd.                      …………………Respondent. 

 

Hon'ble Mr. Justice (Dr.) D.K. Arora, Chairman. 
Hon'ble Mr. Kamal Kant Jain, Technical Member. 

 
1. This appeal has been filed by the Nirmala Devi (hereinafter referred to as ‘the 

appellant’) against the judgment and order dated 06.07.2021 passed by the 

Uttar Pradesh Real Estate Regulatory Authority, Lucknow (hereinafter referred 

to as ‘the Regulatory Authority’) in Complaint no. LKO129/12/66134/2020 

(Nirmala Devi Vs. Aftek Developers Pvt. Ltd.) whereby the complaint of the 

appellant has been rejected.  

2. The facts giving rise to present appeal, as culled out from the pleadings are that 

in September 2013 the appellant moved an application for allotment of a 2 

BHK Flat in Vibgyor Housing, Deva Road, a project of Vibgyor Housing Ltd. 

along with booking amount of Rs.50,000/- and Unit No. Surya 3-T3-203 was 

allotted by the developer to the appellant.  The area of the flat was 633.83 sq.ft. 

and the total price of the said flat was Rs.11,72,585/-. 

2.1   At the time of booking the respondent offered 50-50 scheme to the appellant.  If 

the allottee opts the said 50-50 scheme then per square feet rate of the unit will 

become Rs.1850/- in place of Rs.1650/- and the allottee will get instant 

discount of 5% on the total value of the unit i.e. 11,13,956/-.  The  condition 

was to pay 50% amount of the total value of the unit at the time of booking and 

the rest 50% amount at the time of possession and the developer will pay 15% 

per annum for 2 years from November 2013. 
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2.2  The appellant has paid a sum of Rs.5,74,189/- including extra service tax 

amounting to Rs.17,211/-. 

2.3  According to the agreement made between the parties on 21.12.2013 the 

possession of the said property was to be given to the appellant by the 

respondent in the month of March 2015. 

2.4   Later on the said project was taken over by Aftek Housing Pvt. Ltd. and a fresh 

agreement was made between the appellant and Aftek Developers on 

04.09.2014 with the same conditions and the scheme offered by previous 

developer.   The date of completion of the project was extended upto April 

2016. 

2.5   After more than one year when the appellant visited the site of the said project, 

she was surprised to see that the construction of Surya-3 Tower had not even 

begun.  On contacting the officers of the company in this regard, they assured 

that the project will start very soon otherwise the appellant may shift the 

booked unit in Surya-1 or Surya-2.  Finally the appellant selected Flat No. 602 

in Surya-1/Tower-2.  On 10.10.2015 the appellant sent a request letter to the 

respondent to change the booked flat no. 203 in Surya-3/T-3 by Flat No. 602 in 

Surya-1/T-2, but the appellant did not get any reply from the respondent.  

2.6  Almost 4 years have passed but the construction work of Surya-3 has not 

started.  On 16.06.2020 the appellant sent a letter to the respondent for the 

delay in possession but still she did not get any reply from the respondent. 

2.7   Due  to the delay in handover of the said flat, the complainant filed a complaint 

on 04.12.2020 before the Regulatory Authority for refund of deposited amount 

with 18% interest, penalty and compensation.  The said complaint was 

dismissed by the Regulatory Authority vide impugned order dated 06.07.2021. 

3. The appellant has challenged the impugned order dated 06.07.2021 passed by 

the Regulatory Authority on the following grounds:-- 

(a) The Regulatory Authority has failed to follow the procedure stipulated 

under Section 35 of the Act which renders the impugned order to be 

unsustainable in law. 
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(b) The Regulatory Authority was duty bound to record its finding on the 

reply filed by the appellant to the written statement of the respondent 

and had chosen to rely on the disputed averments in the written 

statement of the respondent and ipso facto the impugned order is liable 

to be set aside on this ground alone.  

(c) The Regulatory Authority failed to appreciate the fact that refund of part 

of the total money paid by the appellant does not absolve the respondent 

of its duty to honour its commitment under the agreement and the 

appellant cannot be relegated to a Civil Court on this ground as has been 

done by the Regulatory Authority.  

(d) The impugned order has been passed in a haste without adhering to the 

procedure of adjudicating complaints as provided under the Act 2016. 

(e) The impugned order is against the facts and the applicable position of 

law and non est in the eye of law.  

(f) Respondent is duty bound to honour written commitments of agreement 

and for breach thereof the respondent is liable for the consequences in 

accordance with established principle of law.  

(g) The appellant was entitled for compensation because the fact was 

undisputed that the respondent never completed the said project within 

the time stipulated in the agreement as also by the extended period but 

the Regulatory Authority failed to consider this very pertinent aspect of 

the matter.  

(h) The respondent still has not completed the said project. 

(i) The aforesaid fact is indicative of the nefarious and evil designs of the 

respondent. 

(j) The Regulatory Authority did not consider that delay in delivery of 

possession is causing irreparable loss to the appellant who has to incur 

additional cost of rent for no fault on his part.  
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(k) The Regulatory Authority has traversed beyond the scope of 

adjudication of complaints as laid down in the Act which is 

impermissible under law.  

(l) The impugned judgment and order dated 06.07.2021 is based on 

conjectures and surmises and ipso facto bad in law.  

(m) The findings of the Regulatory Authority are not based on the material 

available on record.  The reply of written statement by the opposite party 

was on record and was filed in time, even then the Regulatory Authority 

has not mentioned/considered the facts of the reply filed by the 

complainant and order was passed.  

(n) The impugned order dated 06.07.2021 has been mechanically passed 

without proper application of mind as to the factual and legal aspect of 

the case and thus perverse in the eyes of law.  

4.  The appellant has prayed for the following reliefs:-- 

(i) Summon the record of Complaint Case No. LKO1219/12/66134/2020 

(ii) Allow the present appeal and set aside the judgment and order dated 

06.07.2021 passed by the Regulatory Authority in the said complaint. 

(iii) Allow the said complaint of the complainant/appellant in terms of the 

prayer contained therein.  

5. The respondent filed its objection to the grounds of appeal and submitted that 

the appellant is guilty of suppression of material facts and has concealed the 

payment which has been received by her from the respondent. 

5.1  The total amount which has been deposited by the appellant is Rs.5,39,767/- 

against which the respondent has refunded Rs.1,36,074/- from 25.04.2014 to 

15.02.2016. 

5.2  The appellant in her online complaint has prayed for 18% interest and 

compensation which is beyond the purview of the Regulatory Authority as 

compensation can only be awarded by the Adjudicating Officer and not by the 

Regulatory Authority and as per notification of RERA the interest cannot be 

more than MCLR+1%. 
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6.  The appellant did not file any reply to the objection of the respondent to the 

grounds of appeal.  

7.  Heard Sri Rachit Sondhi, learned counsel for the appellant and Sri Anurag 

Singh, learned counsel for the respondent. 

8.  On examination of pleadings, record and submissions of learned counsel for 

the parties the factual position is extracted as under:-- 

8.1  The appellant moved an application for allotment of a 2 BHK Flat in Vibgyor 

Housing, Deva Road, Lucknow, in the project of the respondent along with 

booking amount of Rs.50,000/- and unit no. Surya 3-T3-203 admeasuring 

633.83 sq.ft. at the total price of Rs.11,72,585/- was allotted by the developer.  

At the time of booking the respondent offered 50-50 scheme to the appellant 

whereby the rate of the unit became Rs.1850/- per sq.ft. in place of Rs.1650/- 

sq.ft. with a discount of Rs.5% of the total value of the unit i.e. 11,13,956/- and 

as per the said condition the appellant was required to pay 50% amount of the 

total value of the unit at the time of booking and rest 50% amount at the time 

of possession and the developer will pay 15% per annum for 2 years from 

November 2013. The appellant paid Rs.5,74,189/- including extra service tax 

amounting to Rs.17,211/-.  An agreement for sale was executed between the 

appellant and the builder on 21.12.2013 and the possession was to be given 

tentatively by March 2015 except when prevented by the incident of force 

majeure.   

8.2  The said project was taken over by the respondent and a fresh agreement was 

executed between the appellant and the respondent on 04.09.2014 with the 

same terms and conditions as offered by the previous developer.  The date of 

completion of the project was extended upto April 2016. 

8.3.  As there was no development work of the tower in question, on contacting the 

officers of the respondent the appellant was offered to shift her booking in 

Surya-1 or Surya-2.  The appellant selected Flat No. 602 in Surya-1/Tower-2 

and requested vide letter dated 10.10.2015 to the respondent to change the 

booked flat no. 203 in Surya-3/T-3 to Flat No. 602 in Surya-1/Tower-3 but the 

appellant did not get any response from the respondent. 
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8.4  After passing of about 4 years when the construction of Surya-3 Tower did not 

start, the appellant sent a letter to the respondent on 16.06.2020 complaining 

for the delay in possession and on getting no response from the respondent the 

appellant was constrained to file complaint before the Regulatory Authority on 

04.12.2020 for refund of deposited amount with 18% per annum interest and 

compensation from the date of booking.  The complaint of the appellant was 

dismissed by the Regulatory Authority vide order dated 06.07.2021 which 

resulted in filing of the instant appeal on various grounds with the prayer to 

allow the appeal and set aside the impugned judgment dated 06.07.2021 passed 

by the Regulatory Authority and also allow the complaint in terms of the 

prayer contained therein.  

8.5  The respondent filed objection alleging suppression and concealment of facts 

as well as refund of amount of Rs.1,36,074/- from 25.04.2014 to 15.02.2016 

against the amount of Rs.5,39,767/- deposited by the appellant.  

8.6  The appellant did not file any reply to the objection of the respondent.  

9.  Before we proceed to examine the controversy involved in the instant appeal 

we deem it proper to reproduce the relevant provisions of the agreements dated 

21.12.2013 and 04.09.2014, as under:-- 

AGREEMENT FOR SALE 

1. Date : 21/12/2013 

2. Nature of document :   Agreement for Sale 

3. Parties: 

3.1  Vendor: M/s. Vibgyor Resorts Pvt. Ltd., a company 

incorporated under the Companies Act, 1956 having its registered 

office at 46D, Rafi Ahmad Kidwai Road, Kilkata-700016(W.B.) 

through its Director Subrata Sarkar, hereinafter referred to as the 

“Vendor” (which expression shall unless repugnant to the subject 

or context, mean and include its successors-in-interest, 

administrators, and assigns)of the FIRST PART;  

4. ………. 

5. ………. 

5.10 The Vendor herein executed an agreement dated 15th May, 

2012 in favour of the Developer herein, granting the 
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Developer the exclusive right to develop the Property by 

making construction of multistoried buildings and individual 

flats therein and to enter into and execute any agreements or 

sale of Flats with any prospective Purchasers in respect of 

the land above mentioned and to receive the sale 

consideration or any other amount thereof in accordance 

with the terms and conditions of the said agreement.  

5.11 The purchaser hereby proposes to pay the 50% of the 

consideration at the time of the execution hereof.  

5.12 The purchaser has approached to the Developer to grant 

some special concession and/or discount and/or benefit and 

the Developer accepting such proposal agrees to grant a 

discount/benefit/special concession (“Special Concession”) 

to the purchaser, more fully envisaged in Schedule-E 

hereunder: 

5.13 Therefore, the Purchaser, after satisfying itself on all the 

terms and on perusal of the copies of the title deeds and after 

being satisfied about the title of the Vendor to the Property 

and the right of the Developer to develop the Property, has 

agreed to acquire and purchase  the said Unit and the parties 

hereto execute this agreement on the terms and conditions as 

follows: 

6. …………… 

  6.1……… 

  6.2……… 

6.3  Consideration &other amounts payable by the 

Purchaser: 

6.3.1   Consideration: Total consideration fo the Unit is Rs. 

11,13,956/- (Rupees Eleven lac Thirteen Thousand 

Nine hundred and Fifty Six only). 

6.3.2 On or before the execution hereof the Purchaser has 

paid the entire consideration being Rs. 5,56,978/- 

(Rupees Five Lac Fifty Six Thousand Nine Hundred 

and Seventy Eight Only), being the 50% of the total 

consideration.  
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6.3.3  The Balance shall be paid in the manner as morefully 

described in Part II of the Schedule D (Installments).  

6.4 Completion and possession & Conveyance: 

6.4.1 The Developer shall construct and make the Flat 

tenantable by March, 2015 save and except when 

prevented by incidents of force majeure, (“Date of 

Completion”). 

6.4.2 Within 15 days of the Completion Date, the 

Developer shall give a notice (Notice) to the 

Purchaser calling upon the Purchaser to execute and 

register the Deed of Conveyance in favour of the 

Purchaser. Simultaneously with the registration fo 

the Deed of Conveyance in respect of the Unit, the 

Developer shall hand over the khas, vacant and 

peaceful possession of the Flat unto the Purchaser 

herein (Possession Date).  

6.4.3  Irrespective of whether the Purchaser takes 

possession of the Flat within the time stipulated in 

Clause 6.4.2 or not, the Purchaser shall, for all 

purposes, be deemed to have taken possession of the 

Flat on the expiry of 15 (fifteen) days from the 

Possession Dated.  

6.4.4 ………………. 

6.4.5 The Purchaser shall not raise any objection or claim 

regarding the construction or completion of the Unit 

after the possession date in any manner and/or on 

any ground whatsoever.  

6.5 …………. 

6.6 ………….. 

6.7 Rights and obligations of the Purchaser: 

 6.7.1 …………. 

6.7.4 Prior to execution and registration of the 

Conveyance in favour of the Purchaser, the 

Purchaser may nominate and/or assign any other 

person in its place and stead in respect of the said 
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Unit on prior written consent of the Developer and 

only upon paying a transfer fees @ 2% of the 

Consideration described in Part 1 of Schedule D.  

6.7.5 The Purchaser shall: 

6.7.5.1 ………….. 

6.7.5.3 Not do anything to delay or hinder the 

construction of the Building in any manner 

whatsoever.  

6.7.5.4 Be entitled to enter into the Property and 

inspect the progress of the construction of 

his/her/their Unit upon obtaining the prior 

permission of the Developer in writing, 

which shall not be unreasonably refused.  

6.7.5.5 Not claim any right in respect of any part of 

the Property till actual physical possession 

of the Unit is handed over to the Purchaser.  

6.8 Force majeure: In case of war, strike, labour trouble, 

political unrest, riots or other cause beyond the Developer’s 

control or any other act of God including, but not restricted 

to, fire, earthquake, tempest, tornado, flood, the time of 

performance by the Developer of their obligations 

hereunder shall stand extended by the period of such 

conditions.   

6.9 Defaults & Termination: 

6.9.1 The Purchaser shall not be entitled to terminate this 

agreement without giving a prior notice of 30 days 

to the Developer. 

6.9.2 In the event of termination of this Agreement by the 

Purchaser, the Developer shall refund the money 

advanced within 60 days of the said Notice of 

termination after deducting 30% of the 

Consideration as liquidated damages. However, any 

Purchaser who has created a lien on the unit due to 

Loans availed from any Bank of financial institution 

shall not be at liberty to cancel this Agreement 
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without the said Banks or Institution’s written 

permission and in such case the Consideration shall 

first be used to discharge the lien and loan on the 

said Unit and only the balance, if any, shall be 

refunded after deduction of liquidated damages as 

aforesaid.    

 

AGREEMENT TO SELL 

 

THIS DEED OF AGREEMENT TO SELL is made on 4th day 

of September, 2014 between Aftek Developers Pvt. Ltd. having 

its Corporate Office Umrao Plazq, B-3 First Floor, Indira 

Nagar, Near Bhootnath Market, Faizabad Road, Lucknow, 

through its Director/Authorized signatory Mohd. Arif 

Farooqui Son of mr. A.A. Farooqui, (hereinafter referred to as 

the ‘FIRST PARTY/SELLER’, which expression shall mean and 

include their heirs, legal representatives, administrators, transferees 

nominees and assignees representatives etc. unless the subject or 

context requires otherwise), of the First Party (Seller).  

AND 

Mrs. Nirmala Devi W/o Mr. Sanjay Sharma, Residing at 

134/243 KA Bashirat Ganj, Nearby Naka Hindola, Lucknow 

(hereinafter referred to as the ‘SECOND 

PARTY/PURCHASER’, which expression shall mean and 

include his heirs, legal representatives, administrators, transferees 

nominees and assignees representatives etc. unless the subject or 

context requires otherwise) hereinafter referred to as the 

‘SECOND PARTY’ (Purchaser). 

…… 

…… 

NOW THIS AGREEMENT WITNESTH AS UNDER 

 

1. That the First Party has received total sum of Rs. 5,56,978/- 

(Rupees Five Lac Fifty Six Thousand Nine Hundred Seventy 
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Eight only)  from the Second Party as per schedule of payment 

described in Agreement to sell dated 21.12.2013 as an advance 

money from the Second Party, the First party acknowledges the 

receipt of the aforesaid amount, through this deed. The said 

amount was received by the previous owner and the first party 

now accepted the said facts and the second party shall pay the 

further installment to the first party as per payment schedule.  

2. That the rest amount Rs. 5,56,978/- (Rupees Five Lac Fifty Six 

Thousand Nine Hundred Seventy Eight Only) shall be paid by 

the Second party to the First Party at the time of possession.  

3. That the First Party shall complete the construction of the said 

property and hand over the same in the month of April, 2016 

having Six month grace period.  

4. That if the second party fails to pay the due installment in time, 

the second party shall be liable to pay 18% interest per annum 

on the due amount till its actual payment to the First party.  

5. In case of cancellation Flat by the Second Party, First Party 

shall refund the amount received under this agreement by resale 

of the said property. Transfer charges will be paid by the 

Second Party to the First Party @ 10% of property value.  

6. ………. 

7. ………… 

8. ……… 

9. ………. 

10. ………. 

11. That the terms and condition of Agreement to sell dated 

21.12.2013 executed by Vibgyor Resorts Pvt. Ltd. and 

Vibgyor Housing Ltd. with the Second Party shall be binding 

with the present parties.  

10.  In order to appreciate the controversy/claim of the appellant we frame the 

following issues:-- 

(1)  Whether the respondent failed to offer possession in pursuance to the 

provisions of clause 6.4.1 of the agreement dated 21.12.2013 (annexure-7 
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to the memo of appeal) read with clause 3 of the agreement dated 

04.09.2014 (annexure-8 to the memo of appeal)? 

(2)  Whether the clause 5.11 and 5.12 read with Schedule E (Special 

Concession) regarding pay back and the amount calculated at the rate of 

15% per annum of Rs. 5,39,767/- for two years from the date of 

execution thereof or from the date of possession, whichever is earlier,  in 

the agreement dated 21.12.2013 has an independent contractual 

obligation of the parties? 

(3)  Whether the appellant has a right to proceed against the respondent under 

the scheme of Act 2016 for seeking refund of the deposited amount and 

claim interest or compensation for failure on the part of the respondent to 

provide possession of the unit as per clause 6.4.1 of the agreement dated 

21.12.2013 read with clause 3 of the agreement dated 04.09.2014? 

(4)  Whether the appellant is guilty of concealing the fact regarding receipt of 

amount of Rs.1,36,074/- from 25.04.2014 to 15.02.2016 in pursuance to 

the provisions of clauses 5.11 and 5.12 read with Schedule E (Special 

Concession) from the respondent? 

(5)  Whether the impugned order dated 06.07.2021 is in consonance with the 

provisions of the Act 2016? 

(6) Whether the appellant is entitled for interest while seeking rufund for the 

delay in completion of the Project under the scheme of Act, 2016 and if 

yes, what rate of interest is required to be paid by the Promoter to the 

allottee? 

11. Vide issue no. (1) we are required to examine as to whether the respondent 

failed to offer possession in pursuance to the provisions of clause 6.4.1 of the 

agreement dated 21.12.2013 read with clause 3 of the agreement dated 

04.09.2014. 

11.1  Clause 6.4.1 of the agreement dated 21.12.2013 provides that the developer 

shall construct and make the flat tenantable by March 2015 save and except 

when prevented by incidents of force majeure, (“Date of Completion”).  

Subsequently on takeover of the project by the present respondent another 

agreement was executed between the appellant and the respondent on 
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04.09.2014, in clause 3 whereof it has been specifically mentioned that the first 

party shall complete the construction of the said property and hand over the 

same in the month of April, 2016 having six months’ grace period and clause 

11 further provides that the terms and conditions of Agreement to Sell dated 

21.12.2013 executed by Vibgyor Resorts Pvt. Ltd. and Vibgyor Housing Ltd. 

with the second party shall be binding with the present parties. Under the 

heading of ‘Received Payment’ the first party (the present respondent) 

acknowledged receiving of total sum of Rs.5,56,978/- from the second party 

(appellant) as per schedule of payment described in the Agreement to Sell 

dated 21.12.2013. 

11.2  The respondent has not brought on record any incident of force majeure which 

prevented the respondent from completion of the project within the time 

prescribed in the agreement for sale dated 21.12.2013 read with agreement 

dated 04.09.2014 (with the present respondent).  The agreed period of 

possession in the agreement had expired in the month of April, 2016.  Thus, we 

conclude that the respondent failed to offer possession to the appellant as per 

the provisions of clause 6.4.1 of the agreement dated 21.12.2013 read with 

clause 3 of the agreement dated 04.09.2014.  Issue no. (1) is decided 

accordingly.  

12.  Vide issue no. (2) we are required to examine as to whether the provision of 

grant of special concession and/or discount and/or benefit in pursuance to 

clauses 5.11 and 5.12 read with Schedule E (Special Concession) are 

independent contractual obligations of the parties. 

12.1  The examination of clauses 5.11 and 5.12 of the Agreement to Sell dated 

21.12.2013 indicates that the purchaser proposes to pay 50% of the 

consideration at the time of execution thereof and approached the developer to 

grant some special concession and/or discount and/or benefit and the developer 

accepting such proposal agrees to grant a discount/benefit/special concession 

to the purchaser, more fully envisaged in Schedule E.  Under schedule D Part-I 

(Consideration) the total price of the unit was agreed at Rs.11,13,956/- and as 

per Part-II of Schedule D on or before the execution thereof the purchaser had 

paid the entire sum of Rs.5,56,978/- and the balance 50% was to be paid by the 
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purchaser to the developer on or before handing over possession or registration 

of conveyance  unto the purchaser or its nominee, whichever is earlier.  

12.2  Schedule E (Special Concession) of the agreement dated 21.12.2013 lays down 

that the developer shall pay back an amount calculated at the rate of 15% per 

annum on the entire consideration amount for two years from the date of 

execution thereof or from the date of possession, whichever is earlier.  Clause 

11 of the agreement dated 04.09.2014 specifically provides that the terms and 

conditions of the Agreement to Sell dated 21.12.2013 executed by Vibgyor 

Resorts Pvt. Ltd. and Vibgyor Housing Ltd. with the second party shall be 

binding to the present  parties.  

12.3  On examination of the provisions of clauses 5.11 and 5.12 read with Schedule 

E (Special Concession) of the agreement dated 21.12.2013 which have been 

accepted by the present respondent vide clause 11 of the agreement dated 

04.09.2014.  Pay back amount calculated at the rate of 15% per annum for two 

years from the date of execution thereof or from the date of possession, 

whichever is earlier, is an independent commercial arrangement between the 

parties and as per pleadings of the parties the respondent in pursuance of the 

same paid an amount of Rs.1,36,074/- between 25.04.2014 and 15.02.2015 and 

has nothing to do with the claim of the appellant for seeking refund with 

interest for the delay in offering possession by the respondent..  Issue no. (2) is 

decided accordingly.  

13.  Vide issue no. (3) we are required to examine as to whether the appellant has a 

right to proceed against the respondent for seeking refund of the deposited 

amount and claim interest or compensation for failure on the part of the 

respondent to provide possession of the unit as per clause 6.4.1 of the 

agreement dated 21.12.2013 read with clause 3 of the agreement dated 

04.09.2014.  

13.1  The Act envisages adjudication by the Regulatory Authority in terms of the 

powers under Chapter V of the Act and in particular Sections 31, 32, 34, 35 

and 40 of the Act, and for adjudging compensation by the Adjudicating Officer 

in terms of the power under Chapter VIII of the Act and in particular Sections 

71 and 72 thereof. 
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13.2 The Act spells out the obligations of the promoter of a real estate project and 

the consequence of the promoter failing to fulfill those obligations. Some of 

those obligations are enumerated in Section 11, 12 to 18 of the Act. 

13.3 Section 18 of the Act talks of the consequence of the failure by the promoter to 

complete or to be unable to give possession of an apartment, plot or building 

either in terms of the agreement for sale or failure to complete the project by 

the date specified therein or on account of discontinuance of his business either 

on account of suspension or revocation of the registration under the Act or for 

any other reason. In the event of either of the above contingencies under 

Section 18 (1) (a) of the Act, the promoter is made liable on the demand of the 

allottee: 

(i) In the event that the allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, to return the amount received by 

the promoter in respect of that apartment, plot, building, as the case may 

be, together with “interest at such rate as may be prescribed”, “including 

compensation in the manner as provided under this Act”; 

(ii) Where an allottee does not intend to withdraw from the project, the 

promoter shall pay him for every month’s delay in the handing over of the 

possession “interest at such rate as may be prescribed”. Section 18 (2) of 

the Act mandates that in case loss is caused to allottee due to the defective 

title of the land, on which the project is being developed or has been 

developed, the promoter shall compensate the allottee and that such claim 

for compensation under Section 18 (2) shall not be barred by limitation 

provided under any law for the time being in force. 

13.4 Section 18 (3) of the Act states that where the promoter fails to discharge any 

other obligations under the Act or the Rules or Regulations made there under 

or in accordance with the terms and conditions of the agreement for sale, the 

promoter shall be liable to pay “such compensation” to the allottees, in the 

manner as provided under the Act. 

13.5 It is apparent on a reading of Section 18 of the Act as a whole that upon the 

contingencies spelt out therein, (i) the allottee can either seek refund of the 

amount by withdrawing from the project; (ii) such refund could be together 
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with interest as may be prescribed; (iii) the above amounts would be 

independent of the compensation payable to an allottee either in terms of 

Sections 18 (2) or 18 (3) of the Act read with other provisions; (iv) the allottee 

who does not intend to withdraw from the project will be required to be paid 

by the promoter interest for every month’s delay of handing over possession. 

13.6 When one turns to the powers of the Authority, it is seen that under Section 31, 

the complaints can be filed either with the Authority or with the Adjudicating 

Officer (AO) for violation or contravention of the provisions of the Act or the 

Rules and Regulations. Such complaint can be filed against “any promoter, 

allottee or real estate agent”, as the case may be. Such complaint can be filed 

by “any aggrieved person”. The Explanation to Section 31 (1) of the Act states 

that for the purposes of said sub-section “person” shall include an association 

of allottees or any voluntary consumer association registered under any law for 

the time being in force. Section 31 (2) states that the form, manner and fees for 

filing a complaint under sub-section (1) shall be such as may be prescribed. 

13.7 Having gone through the relevant Sections of the Act, we find that as per 

Sections 12, 18 and 19 of the Act, the allottee, in case of default by the 

promoter, is entitled to refund of his/her entire investment along with "interest 

at such rate as may be prescribed" and "compensation in the manner provided 

under the Act". Whereas in Section 12, the part dealing with interest and the 

part dealing with compensation are joined with the word "and" while in 

Section "18" they are joined with the word "including". Also, "at such rate as 

may be prescribed" is suffixed to the word "interest" in the context of refund of 

investment, but the expression "at such rate as may be prescribed" is neither 

prefixed nor suffixed to the word "compensation" in any of the Sections of the 

Act. The term compensation is suffixed by the expression "in the manner as 

provided under this Act" in Sections 12, 14, 18 & 19 of the Act. However, 

compensation and interest are qualified by the term "as he thinks fit in 

accordance with the provisions of any of those sections" in Section 71 of the 

Act. The Act only lays down for "holding an enquiry in the prescribed manner, 

after giving any person concerned a reasonable opportunity of being heard" 

under Section 71. The Act very clearly provides that the quantum of 

compensation or “interest as he thinks fit” under Section 71 will be decided 

taking into consideration the factors listed under Section 72 of the Act. 
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13.8 We further examined Section 31 of the Act and Rule 33 & Rule 34 of the 

Rules. The relevant portions of Section 31 of the Act and Rule 33 of the Rules 

are extracted as follows:- 

Extract of Section 31 of the Act 

"(1)  Any aggrieved person may file a complaint with the Authority 
or the adjudicating officer, as the case may be, for any 
violation or contravention of the provisions of this Act or the 
rules and regulations made thereunder against any promoter, 
allottee or real estate agent, as the case may be. 

Explanation 

For the purpose of this sub-section "person" shall include the 
association of allottees or any voluntary consumer association 
registered under any law for the time being in force. 

(2)  The form, manner and fees for filing complaint under sub-
section (1) shall be such as may be specified by regulations." 

 As can be seen from above, Section 31(2) of the Act provides for specifying 

by regulations, the form, manner and fee for filing complaint under Section 

31(1) of the Act. As provided under Section 31(2) of the Act, the U.P. 

Government has framed Rules, 2016. Rule 33(1) provides for manner of filing 

a complaint with the Regulatory Authority. Rule 33(1) is extracted as follows:- 

Extract of Rule 33(1) of Rules-      

(1) Any aggrieved person may file a complaint with the regulatory 
authority for any violation under the Act or the rules and regulations, 
made there under, save as those provided to be adjudicated by the 
adjudicating officer, in Form M which shall be accompanied by a fee 
of rupees one thousand in the form of a demand draft drawn on a 
nationalized bank, in favour of regulatory authority and payable at 
the main branch of that bank at the station, where the seat of the said 
regulatory authority is situated.   

 It is evident from Rule 33(1) of the Rules that the complaints filed with the 

Regulatory Authority should be in Form M, except those complaints which 

require to be adjudicated by the Adjudicating Officer. On top of Form M, it is 

clearly written that it is as per provisions of Rule 33(1) and is meant for filing 

complaint under Section 31 of the Act. Further Column 5 of the Form M 

specifically requires a complainant to indicate the relief(s) sought.  

13.9 We have further examined Rule 34(1) of the Rules which relate to filing of a 

complaint with the Adjudicating Officer for compensation. Rule 34(1) reads as 

follows :-  
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    Extract of Rule 34(1) 

(1) Any aggrieved person may file a complaint with the adjudicating 
officer for compensation under Section 12, 14, 18 and 19 in 
Form N, which shall be accompanied by a fee of rupees one 
thousand in the form of a demand draft drawn on a nationalized 
bank in favour of regulatory authority and payable at the main 
branch of that bank at the station, where the seat of the said 
regulatory authority is situated. 

13.10 It is clear from Rule 34 (1) of the Rules that a complaint for "compensation" 

under Sections 12, 14, 18 and 19 of the Act is to be filed before the 

Adjudicating Officer in Form N.  It is mentioned on top of Form N itself that it 

is an application to Adjudicating Officer for claim of compensation under Rule 

34(1) of the Rules and under Section 31 of the Act read with Section 71 of the 

Act.  A complainant is required to indicate in Column 5 of Form N, the 

compensation sought.  

13.11 Thus, it is our considered view that Form N is to be filed before an 

"Adjudicating Officer" for only claiming "compensation" under Rule 34(1); 

whereas Form M is to be filed before the Regulatory Authority under Rule 

33(1) of the Rules for all types of reliefs, barring "compensation", for any 

violation under the Act, Rules or Regulations. 

13.12 We have also examined the provisions of Sections 71 and 72 of the Act. The 

opening words of Section 71 (1) of the Act make it clear that the scope and 

functions of the Adjudicating Officer (AO) are only for ‘adjudging 

compensation under Sections 12, 14, 18 and 19 of the Act’. If the legislative 

intent was to expand the scope of the powers of the AO, then the wording of 

Section 71 (1) ought to have been different. On the contrary, even the opening 

words of Section 71 (2) of the Act make it clear that an application before the 

AO is only for ‘adjudging compensation’. Even in Section 71 (3) of the Act, it 

is reiterated that the AO may direct ‘to pay such compensation or interest as 

the case may be, as he thinks fit’ in accordance with provisions of Sections 12, 

14, 18 and 19 of the Act. This has to be seen together with the opening words 

of Section 72 of the Act, which read “while adjudging the quantum of 

compensation or interest, as the case may be, under Section 71, the 

adjudicating officer shall have due regard to the following factors, 

namely,…………….”  
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 On a collective reading of Sections 71 and 72 of the Act, the legislative 

intent becomes explicit. This is to limit the scope of the adjudicatory powers of 

the AO for determining “compensation or interest as he thinks fit” in the event 

of violation of Sections 12, 14, 18 and 19 of the Act. 

13.13 On examination of Section 35 of the Act, we find that the powers of the 

Regularity Authority under Section 35 of the Act are of a wide nature. While 

discharging those functions, it will be open to the Authority to even require the 

AO to conduct the inquiry. Section 35 (2) of the Act also makes it plain that 

the Regulatory Authority will have the same powers as a Civil Court. The 

legislative intent is, therefore, not to diminish the adjudicatory functions of the 

Regulatory Authority, but rather to provide it with all the trappings of a quasi-

judicial/judicial authority while inquiring into the complaints and issuing 

directions, by directing the Adjudicating Officer to adjudicate the 

compensation or interest. The legislation in its own wisdom has used the word 

“Authority” as well as “Adjudicating Officer” wherever it is required. 

Furthermore, the legislation has clearly, intentionally and suitably used the 

word “penalty” or “interest at such rate as may be prescribed” in case of 

Authority and “compensation” or “interest as he thinks fit” in case of 

Adjudicating Officer.  

13.14 Further, the Hon’ble Bombay High Court in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. And others Vs. Union of India (supra) observed as 

follows:- 

"Section 18(1)(b) lays down that if the promoter fails to 
complete or is unable to give possession of an apartment due to 
discontinuance of his business as a developer on account of 
suspension or revocation of the registration under the Act or 
for any other reason, he is liable on demand to the allottees, in 
case the allottee wishes to withdraw from the project, without 
prejudice to any other remedy available to return the amount 
received in respect of that apartment with interest at such rate 
as may be prescribed in this behalf including compensation. If 
the allottee does not intend to withdraw from the project he 
shall be paid by the promoter interest for every month's delay 
till handing over of the possession. The requirement to pay 
interest is not a penalty as the payment of interest is 
compensatory in nature in the light of the delay suffered by the 
allottee who has paid for his apartment but has not received 
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possession of it. The obligation imposed on the promoter to pay 
interest till such time as the apartment is handed over to him is 
not unreasonable. The interest is merely compensation for use 
of money". 

................... 

13.15  The Hon’ble Supreme Court, while dealing with the provisions of Section 18 

of the Act, 2016, in the case of M/S Imperia Structures Ltd. Vs. Anil Patni 

and another, Civil Appeal Nos. 3581-3590 of 2020, decided on 02.11.2020, in 

para 23, observed as under:- 

“23. In terms of Section 18 of the RERA Act, if a promoter fails to 

complete or is unable to give possession of an apartment duly completed 

by the date specified in the agreement, the Promoter would be liable, on 

demand, to return the amount received by him in respect of that 

apartment if the allottee wishes to withdraw from the Project. Such right 

of an allottee is specifically made “without prejudice to any other remedy 

available to him”. The right so given to the allottee is unqualified and if 

availed, the money deposited by the allottee has to be refunded with 

interest at such rate as may be prescribed. The proviso to Section 18(1) 

contemplates a situation where the allottee does not intend to withdraw 

from the Project. In that case he is entitled to and must be paid interest 

for every month of delay till the handing over of the possession. It is upto 

the allottee to proceed either under Section 18(1) or under proviso to 

Section 18(1). The case of Himanshu Giri came under the latter category. 

The RERA Act thus definitely provides a remedy to an allottee who 

wishes to withdraw from the Project or claim return on his investment.” 

13.16 The Hon’ble Supreme Court in Civil Appeal No. 12238/2018 (Pioneer Urban 

Land Infrastructure Ltd. Vs. Govind Raghwan) has observed as follows:- 

“We see no illegality in the Impugned Order dated 23.10.2018 passed by 

the National Commission. The Appellant – Builder failed to fulfill his 

contractual obligation of obtaining the Occupancy Certificate and 

offering possession of the flat to the Respondent – Purchaser within the 

time stipulated in the Agreement, or within a reasonable time thereafter. 

The Respondent – Flat Purchaser could not be compelled to take 

possession of the flat, even though it was offered almost 2 years after the 
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grace period under the Agreement expired. During this period, the 

Respondent – Flat Purchaser had to service a loan that he had obtained 

for purchasing the flat, by paying Interest @10% to the Bank. In the 

meanwhile, the Respondent – Flat Purchaser also located an alternate 

property in Gurugram. In these circumstances, the  Respondent – Flat 

Purchaser was entitled to be granted the relief prayed for i.e. refund of 

the entire amount deposited by him with Interest.” 

13.17   The Hon'ble Supreme Court in M/s Fortune Infrastructure (now known as 

HICON Infrastructure) and Anr. Vs. Trevor D’Lima&Ors(Civil Appeal No. 

3533-3534 of 2017 decided on 12.03.2018) was pleased to observe that a 

person cannot be made to wait indefinitely for the possession and if there is no 

delivery period mentioned in the agreement, a reasonable time has to be taken 

into consideration, and had observed that in such a situation a period of 3 years 

would have been reasonable for completion of the contract.  

13.18 The Hon’ble Supreme Court in Civil Appeal No. 3182/2019 (Kolkata Best 

International City Pvt. Ltd. Vs. Devashish Rudra), while examining the issue 

of delay in possession beyond reasonable period and refund of the amount of 

home buyer, has been pleased to observe as follows:- 

“It would be manifestly unreasonable to construe the contract between the 

parties as requiring the buyer to wait indefinitely for possession. By 2016, 

nearly seven years had elapsed from the date of the agreement. Even 

according to the developer, the completion certificate was received on 29 

March 2016. This was nearly seven years after the extended date for the 

handing over of possession prescribed by the agreement. A buyer can be 

expected to wait for possession for a reasonable period. A period of seven 

years is beyond what is reasonable. Hence, it would have been manifestly 

unfair to non-suit the buyer merely on the basis of the first prayer in the 

reliefs sought before the SCDRC. There was in any event a prayer for 

refund. In the circumstances, we are of the view that the orders passed by 

the SCDRC and by the NCDRC for refund of moneys were justified.” 

13.19 The Hon’ble Supreme Court in Civil Appeal No. 3207-3208/2019 (Marvel 

Omega Builders Pvt. Ltd&Ors. Vs. Shri Hari Gokhle) has observed as 

follows:- 
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“Even assuming that the villa is now ready for occupation (as asserted by 

the Appellants), the delay of almost five years is a crucial factor and the 

bargain cannot now be imposed upon the Respondents. The Respondents 

were, therefore, justified in seeking refund of the amounts that they had 

deposited with reasonable interest on said deposited amount. The findings 

rendered by the Commission cannot therefore be said to be incorrect or 

unreasonable on any count.” 

13.20  Recently Hon’ble Supreme Court in Civil Appeal No. 62 of 2021 M/S Nexgen 

Infracon Pvt. Ltd. Vs. Manish Kumar Sinha and another vide judgment 

dated 11th January, 2021, while examining the issue of non-willingness of the 

allottee to take possession of the apartment and his willingness to be satisfied 

in taking refund of the amount deposited by him with interest at such rate as 

may deem appropriate by the Court, pleased to observe that “we see no reason 

to take a different view in respect of the entitlement of the respondents to seek 

refund of the amount deposited  by them.  We, therefore, hold that the 

respondents were justified in seeking refund.” 

13.21 Further, in terms of Sub-Section 5 of Section 4 of the U.P. Apartments Act 

2010, “an apartment may be transferred by the promoter to any person only 

after obtaining the completion certificate from the prescribed sanctioning 

authority concerned as per building bye-lays.” 

13.22 Evidently, there is a delay in completion of the Project/Tower, in which the flat 

in question was allotted to the appellant, therefore, we conclude that the delay 

is solely attributable to the  respondent/promoter and allottee cannot be bound 

to take possession of the Unit/Flat. 

13.23 From the aforementioned discussion, it is clear that the Act of 2016 provides a 

mechanism for determination of interest and/or compensation for the delay in 

handing over possession of the unit to the allottee, if the allottee wishes to stay 

with the project and/or refund with interest if allottee wants to withdraw from 

the Project.  

13.24 As per clause 3 of the agreement dated 04.09.2014 the developer was to 

complete the construction of the property and hand over the same in April, 

2016 having six months’grace period which comes to October 2016. 

Therefore, the appellant has right to approach the Regulatory Authority for 
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seeking refund of his deposited amount along with interest and/or 

compensation for the delay. Issue no. (3) is decided accordingly. 

14.  Vide issue no. (4) we are required to examine as to whether the appellant is guilty 

of concealing the fact regarding receipt of amount of Rs.1,36,074/- from 

25.04.2014 to 15.02.2016 in pursuance to the provisions of clauses 5.11 and 5.12 

read with Schedule E (Special Concession) from the respondent.  

14.1  The appellant approached the Regulatory Authority vide complaint dated 

04.12.2020 seeking refund of entire deposited amount with interest of 18% per 

annum, penalty and compensation from the date of booking on the ground that 7 

years have passed from the date of booking with Vibgyor Resorts Pvt. Ltd., in the 

project Vibgyor Housing  Deva Road.  The construction work has not been started 

till date even after taking over the Project by the Aftek Developers Pvt. Ltd.(the 

present respondent).  The respondent in its reply before the Regulatory Authority 

stated that on different dates between 25.04.2014 and 15.02.2016 a total amount 

of Rs.1,36,074/- has been paid by the respondent to the appellant and the said fact 

has not been disclosed by the complainant.   

14.2 The amount paid by the respondent on different dates between 25.04.2014 and 

15.02.2016 was in pursuance to the provisions of clauses 5.11 and 5.12 read with 

Schedule E of the agreement dated 21.12.2013, whereby the developer agreed to 

pay back 15% per annum on the entire consideration amount for two years from 

the date of execution of agreement or from the date of possession, whichever is earlier.   

14.3 It was an independent commercial agreement between the parties and the claim of 

the complainant/appellant for seeking refund and compensation for not providing 

possession in pursuance to clause 6.4.1 of the agreement dated 21.12.2013 read 

with clause 3 of the agreement dated 04.09.2014 by April 2016, and if grace 

period of 6 months is added, then by October 2016.  

14.4 There was no reason for the complainant/appellant to disclose the amount 

received in pursuance to an independent special discount clause of commercial 

agreement regarding pay back of 15% of the total consideration amount upto two 

years from the date of execution of agreement or from the date of possession, 

whichever is earlier.   

14.5 This claim of the complainant/appellant before the Regulatory Authority for 

refund, interest and compensation has nothing to do with the special 

concession agreed between the parties. Therefore, in our considered view, 

there was no requirement to mention the amount received as a special 
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concession of paying back 15% of the total consideration while claiming the 

refund of the deposited amount along with interest/compensation for not 

providing possession as per clause 3 of the agreement dated 04.09.2014.  Issue 

no. (4)  is decided accordingly. 

15.  Vide issue no. (5) we are required to examine as to whether the impugned 

order dated 06.07.2021 passed by the Regulatory Authority is in consonance 

with the provisions of the Act 2016. 

15.1  The Regulatory Authority while examining the claim of the appellant failed to 

examine the provisions of clauses 5.11 and 5.12 read with Schedule E of the 

agreement dated 04.09.2014 and apparently misled by the submission of the 

respondent regarding payment of Rs.1,36,074/- on different dates between 

25.04.2014 and 15.02.2016 and did not try to examine under what 

head/provision the said amount has been paid to the complainant/appellant.   

This amount paid by the respondent was in pursuance to the independent 

commercial agreement between the parties whereby the respondent took 50% 

of the sale consideration at the time of booking of the unit from the 

complainant/appellant and assured the complainant/appellant to pay back an 

amount calculated at the rate of 15% per annum on the entire consideration 

amount for two years from the date of execution thereof or from the date of 

possession, whichever is earlier.   

15.2 The Regulatory Authority was required to examine the claim of the 

complainant/appellant regarding refund of the amount including interest on 

account of non-fulfillment of the promise regarding delivery of possession of 

the booked unit by April 2016 and if grace period of six months is further 

added then the offer of possession of the unit was required to be made by 

October 2016.   

15.3 In pursuance to the provisions of Section 18 of the Act 2016 an allottee has 

right to seek refund of deposited amount with interest for the delay and 

compensation if the promoter fails to complete or is unable to give possession 

of an apartment, plot or building in accordance with the terms of the agreement 

for sale or as the case may be, duly  completed by the date specified therein. 

15.4 The Regulatory Authority was required to examine the issue independently in 

pursuance to the provisions of the Act 2016 as the issue of assured return was 
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an independent commercial arrangement between the parties and the appellant 

had been paid the assured return in pursuance to the provisions of clauses 5.11 

and 5.12 read with Schedule E of the agreement dated 21.12.2013 for some 

period.  

15.5  In our considered view the pre-possession return is neither compensation nor 

penalty and it has no nexus to the default on the part of the promoter regarding 

delay in offering possession.  In the agreement pre-possession return is a 

distinct contract not linked with delay.  The amount deposited in terms of 

clauses 5.11 and 5.12 read with Schedule E of the agreement dated 21.12.2013 

is an addition to other conditions that the unit will be handed over within the 

time mentioned in the agreement.  We are of the considered view that the 

Regulatory Authority by not entertaining the request of the allottee for refund 

and interest for the delay in offering possession rewarded the respondent for its 

default and penalized the appellant for carrying out at her end the obligation by 

paying all the dues timely.  We have no hesitation in observing that the order 

of the Regulatory Authority is in contravention of the provisions of Section 18 

of the Act 2016.  Issue no. (5)  is decided accordingly. 

16. Vide issue no. (6) we are required to examine as to whether the appellant is 

entitled for interest while seeking refund for the delay in completion of the 

Project under the scheme of Act, 2016 and if yes, what rate of interest is 

required to be paid by the Promoter to the allottee? 

16.1 Section 18 (1) of the Act clearly provides that if an Allottee wishes to 

withdraw from the Project on the ground that the Promoter is unable to give 

possession in accordance with the Agreement for Sale within the date specified 

therein, then the Promoter shall return the amount received from the Allottee in 

respect of that property with interest and compensation, on the Allottees’ 

demand. The power of exercising the option of either staying in the Project or 

for withdrawing from it lies only with the Allottees under the provisions of 

Section 18 (1) of the Act. Further, Section 19(4) of the Act 2016 gives right to 

the allottees to claim refund along with interest and/or compensation in case 

the Promoter fails to give possession of the apartment in accordance with the 

terms and conditions of Agreement for sale. 

16.2 The Hon’ble Bombay High Court in the case of Neelkamal Realtors Suburban 

Pvt. Ltd. And others Vs. Union of India (supra) observed  that the 

requirement to pay interest in pursuance to the provisions of Section 81(1)(b) 
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of the Act 2016 is not a penalty as the payment of interest is compensatory in 

nature in the light of the delay suffered by the allottee who has paid for his 

apartment but has not received possession of it. The obligation imposed on the 

promoter to pay interest till such time as the apartment is handed over to him is 

not unreasonable. The interest is merely compensation for use of money. 

16.3 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF Southern 

Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming the view taken 

in the Judgment in Pioneer’s case the Hon’ble Supreme Court held that the 

term of the agreement authored by the Developer does not maintain a level 

platform between the Developer and the flat purchaser. The stringent terms 

imposed on the flat purchaser are not in consonance with the obligation of the 

Developer to meet the timelines for construction and handing over possession, 

and do not reflect an even bargain. The failure of the Developer to comply with 

the contractual obligation to provide the flat within the contractually stipulated 

period, would amount to a deficiency of service. Given the one-sided nature of 

the Apartment Buyer’s Agreement, the consumer fora had the jurisdiction to 

award just and reasonable compensation as an incident of the power to direct 

removal of deficiency in service. 

16.4   Recently the Hon’ble Supreme Court, while dealing with the provisions of 

Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. Vs. 

Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020, decided on 

02.11.2020, vide para 23, was pleased to observe that the right so given to the 

allottee is unqualified and if availed, the money deposited by the allottee has to 

be refunded with interest at such rate as may be prescribed and the proviso to 

Section 18(1) contemplates a situation where the allottee does not intend to 

withdraw from the Project.  In that case he is entitled to and must be paid 

interest for every month of delay till the handing over of the possession.  It is 

upto the allottee to proceed either under Section 18(1) or under proviso to 

Section 18(1). 

16.5  U.P. Government framed "Uttar Pradesh Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter referred 

to as Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate of interest 
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payable by the promoter or by the allottee respectively are defined in case of 

default by either of the party. These Rules are extracted below :-  

Rule 9.2(ii) 

The Allottee shall have the option of terminating the Agreement in 

which case the Promoter shall be liable to refund the entire money paid by 

the Allottee under any head whatsoever towards the purchase of the 

apartment, along with interest at the rate equal to MCLR (Marginal Cost 

of Lending Rate) on home loan of State Bank of India + 1% unless 

provided otherwise under the Rules, within forty-five days of receiving the 

termination notice:  

Provided that where an Allottee does not intend to withdraw from 

the Project or terminate the Agreement, he shall be paid, by the Promoter, 

interest at the rate prescribed in the Rules, for every month of delay till the 

handing over of the possession of the Apartment/Plot, which shall be paid 

by the Promoter to the Allottee within forty-five days of it becoming due. 

 Rule 9.3 

The Allottee shall be considered under a condition of Default, on the 

occurrence of the following events : 

Rule 9.3(i) 

In case the Allottee fails to make payments for 2(two) consecutive 

demands made by the Promoter as per the Payment Plan annexed hereto, 

despite having been issued notice in that regard the Allottee shall be liable 

to pay interest to the promoter on the unpaid amount at the rate equal to 

MCLR (Marginal Cost of Lending Rate) on home loan of State Bank of 

India + 1% unless provided otherwise under the Rules. The Promoter must 

not be in default to take this benefit.  

16.6    On examination, we find that these Rules-2018 notified by U.P. Government are 

in consonance with the definition of interest as provided in Section 2(za) of the 

Act, in as much as that the interest chargeable from the allottee by the 

promoter, in case of default in payment as per demand, is equal to the rate of 
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interest which the promoter is liable to pay to the allottee, in case of 

default/delayed possession on the part of promoter. 

16.7 We have come across various orders of the Regulatory Authority wherein it 

had granted interest at the rate of MCLR+1% per annum in case of delayed 

projects and had an occasion to examine the issue of rate of interest at 

MCLR+1% awarded by the Regulatory Authority in Appeal No. 295 of 2019 

(U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari) decided on 20.02.2020 

and held as under:-- 

“We feel that this imbalance is on account of the fact that the buyer/allottee 
has much less bargaining power as compared to the seller in the real estate 
market and therefore the buyers/allottees have no choice but to sign on such 
"dotted line", "one sided, unfair and unreasonable" terms and 
conditions/Agreements. We are therefore of the view that the rate of MCLR 
+1% , as prescribed by the Government and as being ordered by the 
Regulatory Authority, be payable from the date of deposit of money in case the 
allottee wishes to withdraw from the project; and from the specified/expected 
date of possession in case the allottee wishes to stay in the project, would 
balance the equities and are just and fair and will fall within the term "interest 
at such rate as may be prescribed" as used in Sections 12, 18 & 19.........” 

16.8  The Hon’ble Supreme Court in Civil Appeal Nos. 4910-4941/2019 DLF 

Homes Panchkula Pvt. Ltd. Vs. D. S. Dhanda etc.etc. with Civil Appeal Nos. 

4942-4945/2019 DLF Homes Panchkula Pvt. Ltd. Vs. Sudesh Goel etc. 

decided on 10.05.2019 held in para 3 of the judgment as under:-- 

  “…… We feel it appropriate that, considering that the subject units in question 
are dwelling units, in a residential housing project, the rate of interest for 
house building loan for the corresponding period in a scheduled nationalized 
bank (take, State Bank of India) would be appropriate and logical, and, if 
floating/varying/different rates of interest were/are prescribed, the higher rate 
of interest should be taken for this instant computation.” 

16.9 Further, an allottee deposits amount under the hope and trust that he/she will 

get the flat within the time schedule advertised at the initial stage.  There may 

be certain cases where allottees might be residing in rented houses and they 

might have managed their financial position in such a manner that after deposit 

of amount, they will get flats of their own and thereafter they will be free from 

payment of rent as then they will shift from rented houses to allotted flats but 

on account of inordinate delay in delivery of possession of allotted flats, their 
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financial calculations and legitimate expectations stand frustrated causing 

various types of financial losses to them.  On the other hand once the 

promoter/builder made offers and same are accepted by the allottees with 

legitimate expectation, the obligation cast upon the promoter/builder is to 

complete the same within the time schedule mentioned in the offer and if they 

fail to discharge the same the affected allottees are entitled to the interest 

and/or compensation for delayed delivery of possession, as the allottees have 

parted with money which was earning interest.  If an allottee chooses to remain 

in the project and in case the allottee seeks refund then he is entitled for 

interest on the deposited amount and/or compensation in accordance with the 

provisions of the Act 2016, which in our considered view will be in accordance 

with the principles of equity as well. 

16.9  It is our considered view that drawing light from the Rules of 2018, and the 

fact that often an allottee/buyer has to supplement his savings by taking loan at 

the MCLR+1 percent interest (compound), the simple rate of interest at 

MCLR+1 percent would balances the equities and will also be in line with the 

word and spirit of the Act and can be taken as “interest at such rate as may be 

prescribed” as mentioned in Sections 12,18 and 19 of the Act, till the rate of 

interest for the purpose is notified by the State Government. 

16.10  On the basis of aforesaid analysis the issue no. (6) is decided in affirmative in 

favour of the appellant. 

17.  On the basis of the aforesaid analysis, we are of the considered view that the 

judgment and order dated 06.07.2021 passed by the Regulatory Authority in 

Complaint No. LKO129/12/66134/2020 (Nirmala Devi Vs. Aftek Developers 

Pvt. Ltd.) is not sustainable in the eyes of law. Accordingly, the same is hereby 

set aside. We allow the appeal with the following directions: 

(i)  The respondent is directed to refund the deposited amount to the 

complainant/appellant. 

(ii)  The respondent is directed to pay interest to the complainant/appellant 

on the deposited amount from the date of deposit till refund of the said 

amount @ MCLR+1% per annum.  
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(iii)   The respondent is directed to comply this order within 45 days from the 

date of receipt of this order.  

(iv)  The appellant is at liberty to approach the Regulatory Authority for 

execution of this order in case of non-compliance within the time frame 

fixed by this Tribunal.  

(iv) No order as to the costs.    

 
Dated: 30.06.2022 
Shakir/Tanveer/-        (K. K. Jain)                (D.K. Arora)  
 

 

 

 


