1

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

1.1

2.1

AT
LUCKNOW

Misc. Case No. 409/2019
M/s Apex Dream Homes Pvt. Ltd.
Vs.
Ankur Agarwal
(Complaint No. 220186994)

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.

Hon’ble Mr. Kamal Kant Jain,Technical Member.

This defective appeal has been filed by M/s Apex Dream Homes Pvt. Ltd.
(hereinafter referred to as the “applicant/promoter”) challenging the order
dated 23.04.2019 passed by the U.P. Real Estate Regulatory Authority
Regional Office, Gautam Budh Nagar (hereinafter referred to as the
“Regulatory Authority”’) under Section 44 of the Real Estate (Regulation and
Development) Act 2016 (hereinafter referred to as “the Act”) without making
compliance of the provisions of Section 43(5) of the Act 2016 and beyond the
period of limitation as specified In Section 44(2) of the Act.

The Regulatory Authority in its order dated 23.04.2019 has directed the
appellant/promoter to handover legal and habitable possession of Unit No. A-
2104 after obtaining OC/CC till June 2019, alongwith interest (@ MCLR+ 1%
p.a. for the delayed period, failing which the respondent/allottee was given
liberty to move application before RERA for refund of the deposited amount
along with interest. The appellant was further directed not to charge delay
penalty for the delay, if any, in payment of the installments at the rate note
more than MCLR+1% (the rate at which the appellant will pay to the

complainant).

The chronological sequence of events of this case before the Tribunal is

briefly stated as follows:--

A perusal of the record of this case indicates that the case was filed before the
Tribunal on 13.08.2019 against the order dated 23.04.2019 passed by the
Regulatory Authority in Complaint No. 220186994 and was not within the
period of limitation as prescribed under Section 44(2) of the Act of 2016. The
applicant/promoter while filing the instant defective appeal even did not care

to comply the condition of pre-deposit, as contemplated under the proviso to
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Section 43(5) of the Act. Therefore, it was registered as Misc. Case No.
409/2019 and the case was directed to be listed on 16.09.2019.

On 16.09.2019 the learned counsel for the applicant prayed for and was
granted a week’s time to ensure compliance of Section 43(5) of the Act and

the case was directed to be listed on 25.09.2019.

On 23.09.2019 the applicant filed an application for recall of order dated
16.09.2019. The said application was directed to be listed on the date already
fixed i.e. 25.09.2019.

On 25.09.2019 Sri Harish Pandey, learned counsel for the applicant filed an
application for taking relevant documents regarding offer of possession, on
record and the same were taken on record. The learned counsel for the
applicant was directed to comply the order dated 16.09.2019 regarding
compliance of Section 43(5) of the Act and the case was directed to be listed

on 01.10.2019.

Thereafter, the case was taken up on 22.10.2019 when the learned counsel for
the applicant prayed for and was granted a week’s further time to prepare his
brief to address on the application for recall of order dated 16.09.2019. The
case was directed to be listed on 01.11.2019.

On 01.11.2019 Sri Harish Pandey, learned counsel for the applicant filed
demand draft no. 139503 dated 30.09.2019 for Rs.6,00,000/- drawn on YES
Bank, in favour of the Tribunal and submitted that this amount is 30% of the

total decretal amount.

On 05.03.2020 it was informed by learned counsel for the parties that they
were negotiating in the matter and expected amicable settlement and,

therefore, the case be adjourned for two weeks. The case was directed to be

listed on 19.03.2020.

On 19.03.2020 the case could not be put up before the Tribunal as judicial

functioning of the Tribunal remained suspended on account of first wave of

COVID-19 pandemic.

The case was next put up before the Tribunal on 11.06.2020 the respondent

was directed to approach the applicant within 10 days and the applicant was
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directed to take further steps, if willingness is shown by the respondent, for

registration of the sale deed.

On 05.01.2021 Sri Harish Pandey, learned counsel for the applicant,
submitted that conveyance deed of the apartment in question will be executed
within a week. The applicant was directed to examine the issue regarding
compliance of Section 43(5) of the Act 2016 and if there 1s any deficiency,
the same be made good in the light of the observations made in Second
Appeal No. 364/2018 (Radicon Infrastructure and Housing Pvt. Ltd. Vs.
Karan Dhyani) and Second Appeal No. 367 of 2018 (Radicon Infrastructure
and Housing Pvt. Ltd. Vs. Dhaneshwari Devi), within 10 days.

Thereafter several dates were fixed for taking steps for registration of
conveyance deed, granting time to the parties to file objection to the
application for condonation of delay as well as grounds of appeal and their

reply, amicable settlement of dispute between the parties.

Again on 15.03.2022 the learned counsel for the applicant was directed to
ensure complete compliance of the provisions of Section 43(5) of the Act

before the next date. The case was directed to be listed on 06.04.2022.

On 06.04.2022 learned counsel for the applicant submitted that there is a
possibility that the present case may be withdrawn as the execution of
conveyance deed has been done and possession has also been given to the

respondent, therefore, the present case be adjourned for a week. The case was

directed to be listed on 19.04.2022.

On 19.04.2022 Sri Harish Pandey, learned counsel for the applicant prayed
for time to examine the issue regarding complete compliance of the
provisions of Section 43(5) of the Act in the light of the impugned order of
the RERA passed on 23.04.2019. The case was directed to be listed on
02.05.2022.

Today, i.e. on 02.05.2022 Sri Harish Pandey, learned counsel for the
applicant, and Sri Arvind Kumar, learned counsel for the respondent are

present.

Learned counsel for the applicant submitted that partial compliance of the

provisions of Section 43(5) of the Act has been done and now it is not
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possible for the applicant to make complete compliance of the provisions of
Section 43(5) of the Act and, therefore, appropriate order be passed.

Without going into the merits of the case, the record reveals that Ankur
Agarwal (the respondent) had filed complaint no. 220186994 dated
15.02.2018 before the Regulatory Authority.

A perusal of the impugned order dated 23.04.2019 passed by the Regulatory
Authority indicates that the Regulatory Authority in its order dated
23.04.2019 has directed the appellant/promoter to handover legal and
habitable possession of Unit No. A-2104 after obtaining OC/CC till June
2019, alongwith interest @ MCLR+ 1% p.a. for the delayed period, failing
which the respondent/allottee was given liberty to move application before
RERA for refund of the deposited amount along with interest. The appellant
was further directed not to charge delay penalty for the delay, if any, in
payment of the installments at the rate note more than MCLR+1% (the rate at

which the appellant will pay to the complainant).

A perusal of the relief clause in the present defective appeal, registered as
Misc. Case No. 409/2019 indicates that the applicant/promoter has sought for
quashing the entire order dated 23.04.2019 passed by the Regulatory
Authority. As per order sheets dated 22.10.2021 and 06.04.2022 parties have
accepted that possession of the apartment in question has been handed over by

the appellant to the respondent.

Therefore, in our considered view the applicant/promoter had to first deposit
the entire amount for delayed interest as per order of the Regulatory Authority
dated 23.04.2019 payable to the allottee @ MCLR+1% till the date of filing
of this defective appeal towards the compliance of the provisions of Section
43(5) of the Act, before the appeal could be entertained by the Tribunal. In
nut shell, it means that the applicant/promoter is required to deposit the entire
amount of delayed interest calculated on the basis of the Regulatory
Authority’s impugned order for compliance of the provisions of Section 43(5)
of the Act of 2016. The amount calculated by the applicant as per Chartered
Accountant’s Certificate dated 01.11.2019 1s Rs.19,97,275.14p. towards
interest till filing of the appeal while the applicant has only deposited
Rs.6,00,000/- towards compliance of the provisions of Section 43(5) of the
Act.
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7. At this stage we examine the provisions of Section 43(5) of the Act, which

read as follows:-

Section 43(5) of the Real Estate (Regulation and Development)
Act, 2016

“Any person aggrieved by any direction or decision or order made by
the Authority or by an adjudicating officer under this Act may prefer
an appeal before the Appellate Tribunal having jurisdiction over the
matter:

Provided that where a promoter files an appeal with the Appellate
Tribunal, it shall not be entertained, without the promoter first having
deposited with the Appellate Tribunal at least thirty per cent. of the
penalty, or such higher percentage as may be determined by the
Appellate Tribunal, or the total amount to be paid to the allottee
including interest and compensation imposed on him, if any, or with
both, as the case may be, before the said appeal is heard.

Explanation.-For the purpose of this sub-section "person" shall
include the association of allottees or any voluntary consumer
association registered under any law for the time being in force”.

From the plain reading of Section 43(5) of the Act, it is clear that if a
promoter wishes to file an appeal before the Appellate Tribunal, the promoter
shall first deposit the required amount before its appeal is entertained or heard

by the Tribunal.

8. The issue of pre-deposit in pursuance to the provisions of Section 43(5) of the
Act has been examined by the Hon'ble Supreme Court in Civil Appeal
No.(s). 6745-6749 of 2021 (M/s Newtech Promoters & Developers Pvt. Ltd.
Vs. State of U.P. & others), decided on 11.11.2021, whereby the Hon'ble
Supreme Court dealt with the issue regarding compliance of the provisions of

Section 43(5) of the Act and framed the following question:-

“Whether the condition of pre-deposit under proviso to Section
43(5) of the Act for entertaining substantive right of appeal is
sustainable in law?”

After examining the provisions of Section 43(5) of the Act the Hon'ble

Supreme Court answered the said issue as follows:-

“It may straightaway be noticed that Section 43(5) of the Act
envisages the filing of an appeal before the appellate tribunal
against the order of an authority or the adjudicating officer by any
person aggrieved and where the promoter intends to appeal
against an order of authority or adjudicating officer against
imposition of penalty, the promoter has to deposit at least 30 per
cent of the penalty amount or such higher amount as may be
directed by the appellate tribunal. Where the appeal is against any
other order which involves the return of the amount to the allottee,
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the promoter is under obligation to deposit with the appellate
tribunal the total amount to be paid to the allottee which includes
interest and compensation imposed on him, if any, or with both, as
the case may be, before the appeal is to be instituted.”

“In our considered view, the obligation cast upon the promoter of

pre-deposit under Section 43(5) of the Act, being a class in itself,
and the promoters who are in receipt of money which is being
claimed by the home buyers/allottees for refund and determined in
the first place by the competent authority, if legislature in its
wisdom intended to ensure that money once determined by the
authority be saved if appeal is to be preferred at the instance of
the promoter after due compliance of predeposit as envisaged
under Section 43(5) of the Act, in no circumstance can be said to
be onerous as prayed for or in violation of Articles 14 or 19(1)(g)
of the Constitution of India.”

Further, on examining the various judgments, we are of the opinion that
words used in the provisions of Section 43(5) of the Act namely “it shall not
be entertained” prevents examination of the present defective appeal and the
clause “before the said appeal is heard” without the “Promoter first having
deposited with the Appellate Tribunal, atleast 30% of the penalty, or such
higher percentage as may be determined by the Appellate Tribunal, or the
total amount to be paid to the allottee including interest and compensation
imposed on him, if any, or with both, as the case may be.” mandates the
Appellate Tribunal to exercise its jurisdiction only after the compliance of the
provisions of Section 43(5) of the Act has been made and the conjoint reading
of these clauses clearly shuts out even the presentation or physical filing of
appeal before the Appellate Tribunal. The Appellate Tribunal has no
jurisdiction or discretion to reduce the amount of pre-deposit, and the
compliance of the provisions of Section 43(5) of the Act is mandatory for a
promoter, who chooses to challenge the order of Regulatory Authority. There
is no doubt or dispute to the fact that the applicant/appellant (M/s Apex
Dream Homes Pvt. Ltd.) is a promoter and therefore the applicant/ appellant
must first deposit the full amount and interest thereon, as directed by the
Regulatory Authority, before the appeal is entertained or heard, as provided in
Section 43(5) of the Act of 2016.

Section 44(5) of the Act, 2016 mandates that appeal shall be dealt with as
expeditiously as possible and endeavour shall be made by the Tribunal to
dispose of the appeal within a period 60 days from the receipt of the appeal

and in case an appeal cannot be disposed of within the said period of 60 days,
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the Appellate Tribunal has to record its reasons in writing for not disposing of
the appeal within that period. This case was filed in the month of August 2019
without making compliance of the provisions of Section 43(5) of the Act of
2016 and almost 33 months have been elapsed in directing the
applicant/promoter to comply the provisions of Section 43(5) of the Act.
Despite several opportunities, the compliance of the provisions of Section

43(5) of the Act has not been made by the applicant/promoter till date.

In view of the fact that the compliance of the provisions of Section 43(5) of
the Act has not been made, we are left with no option but to dismiss this Misc.
Case No. 409/2019 (M/s Apex Dream Homes Private Limited Vs. Ankur
Agarwal) is dismissed for non-compliance of the provisions of Section

43(5) of the Act.

Now the issue to be decided is as to what should be done of the pre-deposit
made by the appellant/promoter in compliance of the provisions of Section

43(5) of the Act in case of dismissed appeal.

The aims and objects of the Act provide for regulation and promotion of the
real estate sector in an efficient and transparent manner and to protect the
interests of the consumers in real estate sector. Proviso to Section 43(5) of the
Act specifically provides that where a promoter files an appeal with the
Appellate Tribunal, it shall not be entertained without the promoter first
having deposited with the Appellate Tribunal at least 30% of the penalty, or
such higher percentage as determined by the Appellate Tribunal, or the total
amount to be paid to the allottee including interest and compensation imposed
on him before the said appeal is heard. The intent of the legislature is quite
clear from the wording of proviso to Section 43(5) of the Act that the interest

of the consumers i.e. allottees/buyers be protected.

The intent of the legislature in laying down the provision of pre-deposit of the
amount of penalty or any other amount payable to the allottee by the promoter
before the appeal can be heard in the Appellate Tribunal, has been elucidated
by the Hon’ble Apex Court in paragraph 127 of its judgment in the Civil
Appeal Numbers 6745-6749 of 2021 M/s Newtech Promoters and
Developers Pvt. Ltd. Vs. State of UP and others, the same reads as under:-

“127. It may further be noticed that under the present real estate sector
which is now being regulated under the provisions of the Act 2016, the
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complaint for refund of the amount of payment which the allottee/consumer
has deposited with the promoter and at a later stage, when the promoter is
unable to hand over possession in breach of the conditions of the agreement
between the parties, are being instituted at the instance of the
consumer/allottee demanding for refund of the amount deposited by them and
after the scrutiny of facts being made based on the contemporaneous
documentary evidence on record made available by the respective parties, the
legislature in its wisdom has intended to ensure that the money which has
been computed by the authority at least must be safeguarded if the promoter
intends to prefer an appeal before the tribunal and in case, the appeal fails at
a later stage, it becomes difficult for the consumer/allottee to get the amount
recovered which has been determined by the authority and to avoid the
consumer/allottee to go from pillar to post for recovery of the amount that has
been determined by the authority in fact, belongs to the allottee at a later

)

stage could be saved from all the miseries which come forward against him.’

The Hon’ble Apex Court has clearly held that the legislature in its wisdom
intended to ensure that the money which has been computed by the Authority
at least must be safeguarded if the promoter intends to prefer an appeal before
the Tribunal and in case, the appeal fails at a later stage, it should not be
difficult for the consumer/allottee to get the amount recovered which has been
determined by the Authority. It is in order to avoid the consumer/allottee to go
from pillar to post for recovery of the amount that has been determined by the
Authority, that the legislature has in its wisdom laid the condition of pre-

deposit by the promoter under Section 43(5) of the Act.

Section 40(1) of the Act of 2016 provides for a mechanism for recovery of
interest or penalty or compensation and enforcement of orders etc. of the A.O.
or the Regulatory Authority, or the Appellate Tribunal and the same shall be
recoverable in such manner as may be prescribed as an arrears of land
revenue. The Hon’ble Apex Court vide paragraph 140 in M/s Newtech
Promoters and Developers Pvt. Ltd. Vs. State of UP (supra) was pleased to

observe that:-

“140. It is settled principle of law that if the plain interpretation does
not fulfill the mandate and object of the Act, this Court has to interpret the law
in consonance with the spirit and purpose of the statute. There is indeed a
visible inconsistency in the powers of the authority regarding refund of the
amount received by the promoter and the provision of law in Section 18 and
the text of the provision by which such refund can be referred under Section
40(1). While harmonizing the construction of the scheme of the Act with the
right of recovery as mandated in Section 40(1) of the Act keeping in mind the
intention of the legislature to provide for a speedy recovery of the amount
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invested by the allottee along with the interest incurred thereon is self
explanatory. However, if Section 40(1) is strictly construed and it is
understood to mean that only penalty and interest on the principal amount are

recoverable as arrears of land revenue, it would defeat the basic purpose of
the Act.”

As can be seen from the above observations, Hon'ble Supreme Court has held
that even the principal amount invested by the allottee can be recovered as
arrears of land revenue under Section 40(1) of the Act. It is further clarified by
Hon'ble Supreme Court that the intention of the legislature is to provide a
mechanism for early recovery of the amount invested by the allottee alongwith

the interest incurred thereon.

Rule 23 of the U.P. Real Estate (Regulation and Development) Rules, 2016
provides that subject to the provisions of Section 40(1), the recovery of the
amounts due as arrears of land revenue shall be carried out in the manner
provided in the local laws. As Rule 23 has been framed under the provisions
of Section 40(1) of the Act, the observations of Hon'ble Supreme Court on
Section 40(1) shall equally apply to Rule 23 of the Rules 2016.

Although Section 40(1) of the Act of 2016 gives powers to the Appellate
Tribunal to enforce its decisions, but the Tribunal does not have adequate
infrastructure and the required sufficient human resource to determine and
certify the amount due from the appellant/promoter to be paid to the

respondent/allottee.

It 1s our considered view that as per provisions of the Act and as per the
observations made by the Hon’ble Apex Court, it is the duty of the Tribunal to
arrange to transfer the pre-deposited money to the concerned
allottee/consumer in case the promoter’s appeal is dismissed. However, since
the promoter might not have paid the full payable amount or there being a
prospect of some amount having already been recovered from the promoter
under execution proceedings at the level of the Authority or AQO, it is just and
lawful that the Tribunal transfers the amount to the Authority for transferring
the same to the allottee/consumer after due diligence at its end and to recover
any additional amount which could be due to be paid by the promoter; or
return to the promoter any amount that could be in excess of the entitlement of

the allottee/consumer.
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The calculation of the exact amount due to be paid to the respondent/allottee
normally is to be determined up to the date of actual payment. As the facts and
figures are available with the Regulatory Authority, which is executing its or
A.O.’s original order, therefore, due diligence is required while calculating the
amount payable, interest thereon, as well as verification of the payments made

by the allottee from time to time, etc.

In the instant case, since the appeal of the promoter has been dismissed, we
direct the Registry to scrutinize the details of the amount deposited by the
applicant/appellant/promoter under the provisions of Section 43(5) of the Act
and inform the Accounts Department. The Accounts Department, after
verifying the same either from the record or from the Bank, will transfer the
amount to the concerned account of the U.P. Real Estate Regulatory Authority
(U.P. RERA). Further, we direct the UP RERA to dispose of this amount
during the execution proceedings in accordance with its order dated
23.04.2019 passed in complaint case no. 220186994 (Ankur Agarwal Vs. M/S
Apex Dream Homes Pvt. Ltd.).

Dated: 02.05.2022
Shakir (K.K. Jain) (D.K. Arora)



