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Before we proceed to examine the instant matter/issue, we deem it proper
to place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated
28.11.2023 with respect to appointment of Judicial Member, in the larger
interest as well as to resume the judicial functioning of the Tribunal and to
achieve the mandate of Section 44(5) of the Real Estate (Regulation &
Development) Act 2016 read with Regulation 22 and 25 a Bench
consisting of Chairman and Judicial Member was constituted vide order
dated 01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from 27.09.2023
on joining of the Judicial Member. Accordingly an office order dated

02.12.2023 was issued by the Registrar, which reads as under:--
OFFICE ORDER

It is hereby informed to all the concerned that the
Tribunal was working with single Bench consisting of Hon'ble
Chairman and Hon'ble Technical Member after demitting office
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble



Technical Member also demitted office on 26.09.2023 and
Hon'ble Administrative Member being on unauthorized leave
from 30.09.2022 (who finally resigned on 29.10.2023) resulting

the judicial functioning of the Tribunal to tune to standstill with
effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023
has appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having
judicial back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Officer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct
of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and
proceedings of the Appellate Tribunal from being invalid
merely for the reason of any vacancy in, or any defect in the
constitution of the Appellate Tribunal or any defect in the
appointment of a person acting as a Member of the Appellate
Tribunal or any irregularity in the procedure of the Appellate
Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious
disposal of appeals as per mandate of Section 44(5) of the Act
2016 the Bench for hearing of appeals is constituted with
Hon'ble Chairman & Hon'ble Judicial Member for judicial
scrutiny of the appeals and in case any expert
opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or
such cases will be deferred till availability of

Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is
directed to issue cause list of fresh appeals and re-schedule the
cause list of pending appeals from 27.09.2023 and upload the
same on the website of the Tribunal and also inform all the
parties/legal representatives about the same.



This order is issued with the approval of Hon'ble
Chairman.

The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench is still
continuing on account of non-appointment of Technical and

Administrative Members.
Now we proceed to deal with the instant matter.

This appeal has been filed under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the
Act 2016’) by Sri Ram Pratap Yadav (hereinafter referred to as ‘the
appellant’) against the order dated 18.06.2022 passed by the U. P. Real
Estate Regulatory Authority, Lucknow (hereinafter referred to as ‘the
Regulatory Authority’) in Complaint No. LKO162/12/86783/2021 (Ram
Pratap Yadav Vs. M/s Omaxe Limited) whereby the Regulatory Authority

issued the following directions:--

(1) The promoter respondent is directed to ensure delivery of possession
of complainant’s unit within 45 days after execution of sale deed and
to ensure payment of delay interest at the rate of SBI’s MCLR+1%
from the proposed date of delivery of possession mentioned in the
allotment letter till 20.02.2021 (the date of receipt of completion
certificate). The amount of interest shall be adjusted towards the
amount of final payment. If the amount of interest exceeds the
amount due then the excess amount shall be returned to the

complainant as per rules.

(2) Besides the above, it is also directed that the promoter/respondent
shall receive payment of other charges and balance amount as per the

terms mentioned in seller-purchaser agreement.

(3) Keeping in view the force majeure period the delay interest shall not

be calculated from 25.03.2020 to 25.09.2020.



4.1

(4) Violation of this order shall be punishable under Section 63 and other
relevant provisions of the Real Estate (Regulation and Development)

Act, 2016.

The facts of the case, as culled out from the memo of appeal are that a
scheme of multistoried residential apartment was floated by M/s Omaxe
Limited in the name of "Omaxe Residency-II" situated at Gomti Nagar

Extension, Lucknow.

The appellant preferred an application dated 20.04.2011 for allotment of a
residential unit 3 BHK+ servant quarter having area of 1775 sq. ft. in the
aforesaid scheme. The appellant deposited an amount of rupees two lakhs
vide cheque no. 14608 dated 20.04.2011 drawn on Central Bank of India.
At the time of booking the respondent promised to give possession of the

unit in 2015.

4.2 Thereafter the appellant issued cheque of rupees 40,000/- (rupees forty

4.3

thousand) bearing cheque no. 542451 dated 26.12.2012 and cheque of
rupees 3,00,000/- (rupees three lakhs) bearing cheque no. 026289 dated
26.12.2012 to the respondent. Thereafter the aforesaid cheque of rupees
3,00,000/- (rupees three lakhs) bearing cheque no. 026289 dated
26.12.2012 drawn on central bank of India was returned unpaid on
29.12.2012 by Union Bank of India with the remark 'not drawn on us'.
However, after more than one month the respondent informed the appellant
about the aforesaid remark of the bank and asked to deposit demand draft
of rupees 3,00,000/-. Thereafter, the appellant deposited the demand draft
of rupees 3,00,000/- bearing demand draft no. 004835 dated 12.02.2013 in
place of cheque bearing cheque no. 026289 dated 26.12.2012.

Thereafter the appellant time and again requested the respondent for
issuing the allotment letter. However, no allotment letter was issued by the
respondent even after 4 months from the date of submission of the
application form. In this regard the appellant also sent legal notices dated
27.02.2013 and 08.03.2013 to the respondent for issuing the allotment

letter.



4.4

4.5

4.6

4.7

4.8

4.9

4.10

Thereafter a provisional allotment letter dated 17.02.2013 in reference to
unit no. 002, Acacia-B, having super area 1775 sq. ft. was issued to the

appellant and the same was received by the appellant on 06.05.2013.

After receiving the allotment letter dated 17.02.2013, the appellant
withdrew the legal notice dated 08.03.2013 vide letter dated 07.05.2013
and requested to provide the information regarding the payment

installments, agreement to sale etc.

When no information was provided by the respondent regarding the
payment installments and agreement to sale, the appellant sent a reminder
dated 04.06.2013 requesting the respondent to provide the information

regarding the payment installments, agreement to sale etc.

After a long follow ups, the allotment letter dated 14.08.2013 was issued to
the appellant whereby unit no. 002, Acacia-B, having area 1775 sq. ft. was
allotted to the appellant.

As per clause 39 (a) of the aforesaid allotment letter dated 14.08.2013, the
respondent-company was to complete the development/construction of the
unit/project within 48 months from the date of signing of the agreement by

the allottee(s), or within an extended period of 6 months.

The respondent failed to deliver the possession of the aforesaid allotted

unit within 48 months from the date of signing of the aforesaid agreement

dated 14.08.2013.

The appellant deposited total rupees 41,88,742/- (except an amount of
rupees 1,80,786/- along-with GST) till 20.07.2020 without any
default/delay in the payments.

4.11 The respondent issued letter for offer of possession vide letter dated

23.07.2021 raising illegal and arbitrary demand for increased area, plc
charges etc. The respondent arbitrarily demanded the amount for the
increased area i.e. 184 sq. ft. beyond the contractual sale consideration
without providing any evidence regarding the increase of the super area by

184 sq. ft.



4.12

4.13

4.14

4.15

4.16

4.17

Thereafter in reference to the aforesaid illegal and arbitrary demand raised
by the respondent, the appellant vide letter dated 17.08.2021 requested the
respondent to issue a fresh demand letter in respect to the dues of rupees

1,80,786/- along-with the GST as applicable.

The respondent never provided any evidence regarding the increased super

area of the unit i.e. 184 sq. ft.

Being disagreed by the aforesaid illegal and arbitrary demand raised by the
respondent regarding increase of super area i.e. 184 sq. ft. a legal notice
dated 22.10.2021 was issued to the respondent requesting therein to issue
the demand letter in reference to the remaining amount of rupees 1,80,786
along with the GST as applicable. However, no action was taken by the

respondent on the aforesaid grievances raised by the appellant.

Feeling aggrieved by the act of the Respondent and illegal and arbitrary
demand raised by the Respondent, the Appellant preferred Complaint No.
LKO162/12/86783/2021 before the Regulatory Authority on 18.12.2021
seeking possession along with the interest for the delayed period. A
detailed complaint was also filed by the appellant. In the aforesaid

complaint the appellant has also requested for the following interim relief:-

"Promoter must send demand letter of net payable amount Rs.
180786.00 + GST in place of unnecessary demand of Rs. 681279.00.
Inspite of repeated request by my letters and legal notice by advocate.
Promoter must pay penalty of Rs. 1500000.00 for house rent, interest

on home loan and mental harassment."

During pendency of the complaint before the Ld. Authority the respondent
again issued a demand letter dated 16.06.2022 for rupees 7,40,790/-
including the amount for increased area i.e. 184 sq. ft. and PLC Charges
etc. The respondent also illegally demanded the PLC charges of rupees
2,66,250/- vide aforesaid letter dated 16.06.2022. The unit of the appellant
does not fall under the criteria of the preferential location. Thus, the

respondent is not liable to impose unjustified PLC charges.

The project of the respondent is still incomplete and not in the habitable
condition. Copies of the photographs reflecting the inhabitable condition of

the unit are annexed as Annexure No.13 to the memo of appeal.



4.18

4.19

In the aforesaid facts and circumstances it is abundantly clear that the

Respondent is guilty of deficiency in services and has also failed to grant

possession of the aforesaid flat within time as per the agreement.

The said complaint was disposed of by the Regulatory Authority vide

impugned order dated 18.06.2022 with the directions as mentioned in para

3 above.

The appellant has challenged the impugned order dated 18.06.2022 passed

by the Regulatory Authority, on the following grounds:--

A)

B)

©)

D)

E)

F)

Because the impugned order dated 18.06.2022 learned Authority
suffers from material irregularity and has been passed without

application of the judicial mind.

Because, the Ld. Authority without appreciating the relief sought by
the Appellant passed impugned order dated 18.06.2022 in a very

arbitrary and whimsical manner.

Because, the Ld. Authority failed to appreciate the fact that the
respondent arbitrarily demanded the amount for the increased area
i.e. 184 sq. ft. beyond the contractual sale consideration without
providing any evidence regarding the increase of the super area by

184 sq. ft.

Because, the respondent did not provide the actual reason for
increase in the super area based on the comparison of the originally

approved buildings and finally approved buildings.

Because, while passing the impugned order dated 18.06.2022 Ld.
Authority failed to examine the legality of the demand letter dated
23.07.2021 issued by the respondent raising demand of the amount

for the increased super area i.e. 184 sq. ft.

Because, the respondent is not liable to Impose PLC charges as the
unit of the appellant does not falls under the criteria of the

preferential location.
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7.1

G) Because, the Respondent is guilty of deficiency in services and has
also failed to grant possession of the aforesaid flat within time as

per the agreement.

H) Because, the Respondent has miserably failed to adhere to its
promises made in the aforesaid allotment letter as well as has also
failed to comply with its responsibilities as a promoter under the

RERA Act.
The appellant has prayed for the following reliefs:

a. The respondent be directed to issue a fresh demand letter excluding
the illegal and arbitrary demand for increased super area and PLC

charges.

b. The respondent be directed to pay interest for the delayed period i.e.
from 01.01.2016 till date of handing over the actual physical

possession.

c. Respondent be directed to pay the compensation of rupees

15,00,000/- for mental agony and harassment.

d. That the respondent be directed to pay the litigation cost of rupees
50,000/-, in the interest of justice.

The respondent filed its objections to the grounds of appeal and submitted
that the Respondent is a Company registered under the Companies Act,
1956 and is engaged in the business of real estate development including
Residential Project known as 'Residency-II Acacia-B' situated at Amar
Shaheed Path, Sultanpur Road, Lucknow, Uttar Pradesh (hereinafter
referred to as the 'Project’) in the Integrated Township of Omaxe Limited.

The respondent further submitted that:

The Regulatory Authority has categorically dealt with all the contentions
raised by the appellant and the respondent has been directed to give
possession to the appellant and pay delay penalty @ MCLR+1%. It has
further been provided that the respondent shall take balance payment, if
any, from the appellant in accordance with the provisions of the allotment

agreement.



7.2 The respondent is ready to give possession of the Unit and pay delay

7.3

penalty after adjusting the balance amount due.

In pursuance to the Act, 2016 read with The Uttar Pradesh Real Estate
(Regulation and Development) Rules 2016, the Regulatory Authority,
upon submission/ uploading of all required sanctions, drawings, approvals
etc. of the Project, financial and other documents by the Respondent
Company, pleased to register the Project with UPRERA vide registration
No. UPRERAPRJ1682. All the sanctions, drawings, approvals, financial
and other information about the Project and Respondent are uploaded on
UPRERA website "up-rera.in" and are available for inspection of the

general public.

7.4 The 'Residency-1l Acacia-B' Project of Integrated Township of Omaxe has

been completed and completion certificate has been received from the

Competent Authority on 19.02.2021.

7.5 The lockdown was imposed by the State Government in March, 2020

7.6

7.7

during first wave of COVID-19 and again in April, 2021 on account of
second wave of pandemic of COVID-19, as such the respondent could not
send offer of possession to the appellant. The RERA Authority has given
relaxation/extension of time to the builders/promoters for completion of
projects during first wave as well as second wave of pandemic of COVID-
19 vide orders dated 06.06.2020 and 18.08.2021 for which respondent is

also entitled.

The project is complete and completion certificate has been received in
February, 2021 and thereafter sale deeds of maximum allottees of the
project in question have been executed and no one has raised any type of
complaint. The respondent is ready to handover physical possession of the
Unit in question to the appellant subject to clearance of dues. As soon as
the dues are cleared by the appellant and formalities are completed, the

respondent shall execute registry of the Unit.

The appellant has booked a property in question i.e. Apartment No.
ORL/ACACIA-B/002 in the project Omaxe Residency-II, Lucknow
measuring super area of 1775 ft. at the total cost of Rs. 48,40,121.36
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including taxes against which the appellant has paid Rs. 39,99,213.82 and
taxes of Rs. 1,89,528.28 only till date.

7.8 The grievance of the appellant is that the booking was made for an area of
1775 sq. ft. whereas the physical area of the Unit has been increased to
1959 sq. ft. and promoter has raised a demand of Rs. 6,81,279.00 in place
of Rs. 1,80,786.00 + GS.T. as such the demand is illegal. In this regard is it
submitted that Allotment Agreement/Builder Buyer Agreement was
executed between the parties on 17.08.2013 and in paragraph 4 of the
terms and conditions of the allotment agreement, the following has been

mentioned :-

“4. The Allottee(s) confirms that he has also seen and
understood the tentative plans, designs, and specifications of
the said Unit/Project and agreed to the same. He also agrees
that the Company shall be entitled to effect such variations,
modifications, additions, alterations etc, therein as may be
necessary for optimum utilization of saleable area or as it may,
in its sole discretion consider proper in the best interest of the
said project or as may be approved/required by the said
Authority or any other authority(ies). Govt. agencies or the
Architect of the Project without any objection from him/them
and it shall not be obligatory on part of the Company to seek
consent of the Allottee(s) for the said purpose. The necessary
changes/alterations may involve change in position, location,
orientation, number, dimensions, area, floor etc. of the said
Unit. Further, the Allottee(s) understands and agrees that
notwithstanding anything contained hereinafter finalization of
position, location, orientation, number, dimensions, area, floor
etc. of the said Unit (if revised), the sale/conveyance deed of the
said finalized unit shall be executed and registered in favour of

)

the Allottee(s) as per applicable law.’

7.9 As per above condition, the respondent shall execute the sale deed for the
physical area available i.e. 1959 sq. ft. and accordingly demand has been

raised for the increased area which is in accordance with law.
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7.10 In the present case the appellant has not paid the installments regularly in
time rather he has paid the installments when number of notices and
reminders were issued from time to time. On some occasions the appellant
has sent legal notices to the respondent just to create hindrance and
blackmail the respondent. On many occasions the respondent was forced to
send notices/reminders to the appellant for payment of dues mentioning
therein that in the event of failure the Unit shall be cancelled and earnest

money shall be forfeited.

7.11 It is established law that the terms and conditions mentioned in the
agreement shall be binding on both the parties and in the present case the
appellant, who is defaulter in clearing dues, is not coming forward for

execution of registry of the Flat.

7.12 In case the appellant does not want to retain the Unit and execute the
registry, then the respondent is ready and willing to cancel the Unit and
refund the money alongwith interest in accordance with law. Since most of
the allottees have come forward and got the sale deeds executed in their
favour and they have taken possession of their Flats after clearing dues and
completing formalities, as such the respondent shall not be able to hold the
Unit of the appellant for long time as more than one year's time has passed
from the date of receipt of completion certificate of the project from the

Competent Authority.

7.13 In Paragraph 39(e) of the Allotment Agreement/Builder Buyer Agreement
dated 17.08.2013 with respect to holding charges, the following condition

has been mentioned:-

“39.(e) Further it is agreed by the Allottee(s) that in the event of his failure
to take over the said Unit in the manner as aforesaid, the
Allottee(s) shall pay to the Company holding penalty at the rate of
Rs. 5/- (Rupees Five only) per sq. ft. of the built-up area of the
said Unit per month for the entire period of such delay and to
withhold conveyance or handing over for occupation and use of
the said Unit till the entire holding penalty with applicable
overdue interest at the rates as prescribed in his agreement along

with the applicable maintenance charges are fully paid. It is made
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clear and the Allottee(s) agrees that the holding charges as
stipulated in this clause shall be a distinct charge not related to
but in addition to maintenance or any other charges as provided
in this Allottee(s) Agreement and shall be payable till such time
and premises is put to use by Allottee(s) or given on lease. Where
Allottee(s) omits, fails, refuses and/or neglects to take possession
of the said Unit from the Company for any reasons whatsoever,
the Unit shall be held by the Company at the risk and cost of the
Allottee(s). Further, the Allottee(s) agrees that in the event of
his/her failure to take over the said Unit within the time stipulated
by the Company in its notice/written intimation, he/she shall have
no right to any claim in respect of any item of work in the said
Unit which he/she may allege not to have been carried out or
completed or in respect of any design specifications, building
materials, use or any other reason whatsoever and that he/she
shall be deemed to have been fully satisfied in all respects
concerning construction and all other work relating to the said

Unit/said Project/Building.”

In view of the above condition the appellant is liable to pay holding

charges from the date of completion of the project 1.e. February, 2021.

7.14 As per agreement the construction of the project was to be completed in 54
months from the date of signing of agreement, which period has completed
in February, 2018. If the appellant is claiming the delay penalty, then the
respondent is ready to pay/adjust the same from the dues to be cleared by
the appellant and similarly the appellant shall be liable to pay the holding
charges, brokerage charges and charges for the increased area, in
accordance with law and in case of failure on the part of the appellant, the
respondent shall have option to cancel the Unit in question and refund the
amount paid by the appellant alongwith interest after forfeiting earnest
money and adjusting holding charges and brokerage etc. as provided in the

agreement.

7.15 In similar controversy and similarly complaint, in the cases of M/s. Sahara

India Commercial Corpn. Ltd. Vs. C. Madhu Babu in Revision Petition
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No. 624 of 2007 and DLF Southern Towns (P) Ltd. Vs. Dipu C. Seminlal
in Revision Petition No. 1973 of 2014, the Hon'ble National Consumer
Disputes Redressal Commission, New Delhi has held that "......In the light
of aforesaid judgments, it becomes clear that as complainant has not paid
any subsequent installments and committed default in making payments of
installments and also committed default in returning back duly signed
agreement, OP had every right to forfeit amount of earnest money
deposited by complainant and learned District forum committed error in
allowing complaint and learned State Commission further committed error
in dismissing appeal." AND further held that In the light of above
discussion, it becomes clear that as complainant failed to perform terms
and conditions of the agreement inspite of repeated reminders, OP was
well within its rights to forfeit amount of earnest money and learned
District Forum committed error in allowing complaint and learned State

Commission further committed error in dismissing appeal.”

In the case in hand it is crystal clear that the appellant has caused delay in
making payment as per construction linked payment plan opted by himself
as such he has violated the terms and conditions of the allotment
agreement as mentioned above. In view of the above, he is not entitled for

delay penalty.

7.16 In view of the settled law in a plethora of decisions of the Hon'ble
Supreme Court of India, it has categorically been laid down that the agreed
clauses of contract are binding on the parties and the Courts shall not
interfere with the terms and conditions agreed to between the parties. The
Hon'ble Supreme Court of India in the judgment in Secretary,
Bhubaneswar Development Authority Versus Susanta Kumar Mishra
reported in [V (2009) SLT, 242), has been pleased to hold that the parties
are bound by the unchallenged terms of the contract. The Hon'ble Supreme
Court of India in the matter titled PUDA (Chief Administrator) and
Another Versus Mrs. Shabnam Virk reported in II (2006) CPJ 1 (SC), has
held that an Allottee would be bound by the terms and conditions
contained in the allotment letter agreed by him. The Hon'ble Supreme
Court of India has been pleased to lay down the principles in Bharati

Knitting Company Vs. DHL Worldwide Express Courier Division of
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Airfrieght Ltd, reported in II (1996) CPJ 25 (SC) that the parties are

bound by the terms and conditions of a contract.

7.17 1t is the appellant who shall enjoy the increased area forever. Alongwith
Builder Buyer Agreement drawing of the Flat and specifications of Group
Housing have been annexed as Annexure No. C and D of the agreement
dated 17.08.2013, which contains the measurement of rooms, balcony,
kitchen, drawing, dining, toilets etc. with their area and demand of
increased area has been made in accordance with law. The offer of
possession was sent to the appellant on 23.07.2021 and thereafter the
appellant is himself adopting delaying tactics by filing complaint and
present appeal due to the delay on part of appellant, liability of holding
charges/penalty shall be imposed upon the appellant in accordance with the
provisions of Clause 39(e) of the Builder Buyer Agreement dated
17.08.2013.

7.18 The Regulatory Authority has passed well reasoned and speaking order in
accordance with law. In the examination, the Regulatory Authority reached
to the conclusion that the area is as per approved lay out and accordingly

the charges towards PLC and increased area have been demanded.

7.19 The project is complete in all respect and the same has also been handed
over to Resident Welfare Association. More than 1600 allottees have taken
possession and they are residing with their families peacefully and
enjoying their residences. In view of this the contention of the appellant
that the project is incomplete and inhabitable status is wholly wrong and

misconceived.

7.20 In view of the facts and circumstances stated herein above, it is crystal
clear that the appellant has filed the instant appeal on frivolous grounds
just for black mailing the respondent and nothing else, as such the present

appeal is liable to be dismissed.

8. The appellant filed his rejoinder/reply to the objections of the respondent,
denying the averments made by the respondent and reiterating the

averments made by the appellants in the memo of appeal.



9.1

10.

11.
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Heard Sri Ram Pratap Yadav, the appellant in person. The appellant
submitted that his core grievance is only on two aspects; one with respect
to enhanced area and second with respect to Prime Location Charges

(PLC) of the unit without there being any basis.

No one was present on behalf of the respondent at the time of hearing on
22.02.2024. Therefore, we proceeded to examine the issue on the basis of

objections of the respondent in the instant appeal.

On the basis of pleadings, record and submissions of learned counsel for

the appellant, we deem it proper to frame the following question:--

Whether the appellant is liable to pay the charges of increased super

area and PLC (prime location charges) charges?

Vide aforesaid question, we are required to examine as to whether the
appellant is liable to pay the charges of increased super area and PLC

charges.

11.1 Vide application dated 20.04.2011 the appellant applied for allotment of a

residential unit (3 BHK + servant quarter, admeasuring 1775 sq. ft.) in the
project of the respondent, namely Omaxe Residency-II situated at Gomti
Nagar Extension, Lucknow. A provisional allotment letter dated
17.02.2013 was issued by the respondent to the appellant allotting unit
n0.002, Acacia-B, having super area of 1775 sq. ft. Thereafter allotment
letter dated 14.08.2013 was issued to the appellant whereby the said unit
was allotted to the appellant. The appellant deposited total Rs.41,88,642/-
till 20.07.2020. The respondent issued letter for offer of possession dated
23.07.2021 raising demand for increased area of 184 sq. ft. and PLC

charges etc.

11.2 As per respondent the booking was made by the appellant for an area of

1775 sq. ft. whereas the physical area of the unit has been increased to
1959 sq. ft. due to which the promoter/respondent has raised a demand of

Rs.6,81,279/- in place of Rs.1,80,786/- + GST.

11.3 An Allotment Agreement/Builder Buyer Agreement was executed between

the parties on 17.08.2013 and in paragraph 4 of the terms and conditions of

the allotment agreement it is mentioned that the Company (respondent)
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shall be entitled to effect such variations, modifications, additions,
alterations etc. therein as may be necessary for optimum utilization of
saleable area or as it may, in its sole discretion, consider proper in the best
interest of the said project. The said paragraph further mentions that
necessary changes/alterations may involve change in position, location,

orientation, number, dimensions, area, floor etc. of the said unit.

11.4 The terms and conditions mentioned in the allotment agreement are

binding on both the parties. As per condition of paragraph 4 of the terms
and conditions of the allotment agreement the demand has been raised for
1959 sq. ft. physical area available in the unit in question, which is in
accordance with law. Likewise the PLC charges have also been demanded

in accordance with agreement, which the appellant is liable to pay.

11.5 In view of the aforesaid analysis, we are of the considered view that the

12.

13.

appellant is liable to pay the charges of increased super area and PLC
charges to the promoter/respondent. — The question is answered

accordingly.

In view of the aforesaid analysis, we do not find any illegality or perversity
in the impugned order of the Regulatory Authority dated 18.06.2022.
None of the grounds raised by the appellant is sustainable in the eyes of

law. Accordingly the appeal has no merit and is hereby dismissed.

No order as to costs.

Dated: 07" May, 2024
Shakir (Sanjai Khare) (D.K. Arora)



