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Shobha Sharma .....Appellant

Vs.

Omaxe Limited ....Respondents
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Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Rameshwar Singh, Administrative Member.

Heard Shri Saurabh Misra and Shri Vinay Lakhani, learned counsels for the
appellant and Shri Aditya Tiwari, learned counsel for the respondent and
perused the records with the assistance of learned counsels for the

respective parties.

The case came to be listed before this Bench on being released as per office

report dated 14.05.2026.

The appellant-allottee, by the instant appeal, is raising challenge to the
judgment and order dated 24.01.2021, passed by the U.P. Real Estate
Regulatory Authority at Lucknow (for short, ‘Regulatory Authority’) in
Complaint No. LKO162/12/0169/2019, whereby, complaint of the
appellant for possession and delay interest came to be rejected on the sole
ground that the offer of possession of the allotted unit came to be made by

the respondent on 10.10.2018.

The appellant-allottee, aggrieved, has preferred the appeal, seeking

possession of an alternate unit, as well as, delay interest on the deposit in



terms of Section 18(1) of the U.P. Real Estate (Regulation and
Development) Act, 2016 (for short, ‘Act 2016”).

The learned counsel for the respondent has opposed the appeal and
submitted that the appellant had not made prayer for possession of the
allotted unit but for an alternate unit. Further, the offer of possession was
made within the timeline agreed between the parties. Hence, it is urged that
appellant is not entitled to any delay interest. Further, on query, it is
submitted that the possession of the allotted unit can be handed over to the
appellant only on satisfying the demand notice dated 25.11.2025. It is
further submitted that the complaint, appeal and reliefs claimed therein are

beyond pleadings.
On rival submissions the following questions arise for consideration: -

(1) whether the appellant allottee is entitled to interest for the delayed
period in terms of Section 18(1) of Act 2016;

(1)) whether appellant is entitled to an alternate unit (flat) of her choice;

(i11) whether the demand notice dated 25.11.2025 issued by the respondent,

demanding holding and other charges/interest is justified and valid;

(iv) whether respondent has exposed itself for penal consequence under

Chapter VIII of Act 2016.

Question No. (i)

The facts, inter se, parties are not in dispute.

The respondent-promoter floated a residential project in the name and style,
Omaxe Residency-1I, Lucknow, inviting applications for booking. The
appellant on 08.07.2011, deposited Rs. 1,50,000/-, consequently, a unit
(flat) bearing No. F/1402 (AMBROSIA), came to be allotted. In the
booking letter, it was categorically provided in Clause 30 that possession of
the unit would be handed over to the allottee within 30 months, plus minus,

6 months grace period, from the date of allotment of the unit.

The appellant had booked the unit in AMBROSIA, for its prime location,
having regard to a Low-Rise Club House and Swimming Pool, which was

located opposite the Tower. Thereafter, appellant deposited further amount
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at Rs. 3,11,972.74/- towards instalments. The respondent thereafter, issued
an allotment letter dated 05.07.2013, wherein, it was declared in Clause 39
that the possession of the unit would be handed over to the appellant within

48 months, plus minus, 6 months grace period i.e. 54 months.

In other words, respondent had unilaterally altered the timeline of the
promised date of handing over possession of the unit. As per application
form, the unit was to be handed over on or before 04.07.2016 (36 months),
whereas, by the subsequent timeline (54 months), possession of the unit
was declared to be handed over on or before January, 2018. The appellant
immediately on 02.08.2013, raised several issues with the respondent by
way of protest with regard to the terms and conditions of the allotment
letter, wherein, the timeline was unilaterally altered. In other words,
appellant did not consent to the subsequent timeline unilaterally imposed

by the respondent.

The appellant, between 08.07.2011 to 15.01.2017, deposited 90 percent of
the sale consideration i.e. Rs. 32,30,054/-, including, external development
charge (EDC), covered parking, interest free maintenance charge (IFMS),
club membership as against the total cost at Rs.34,18,221/-.

It is not being disputed by the learned counsel for the respondent that
initially the layout map of the project came to be approved by the competent
authority [Lucknow Development Authority (LDA)] on 08.07.2014.
Thereafter, the map was revised on 31.10.2016. On enactment of Act 2016,
respondent/promoter got their project registered with U.P. RERA in 2017
as an ongoing project. In the revised layout map, the club house and
swimming pool was re-located and additional two towers, consisting of 148
flats came to be constructed opposite the tower, wherein, the unit was
allotted to the appellant. In view of the subsequent revised map, which
fundamentally changed the location of the tower, appellant had protested
and demanded an alternate unit as against the allotted unit.

On specific query, learned counsel for the respondent submits that in so far
as the demand for alternate unit was concerned, no correspondence was
made by the respondent-promoter, nor, an alternate unit was offered to the

appellant. However, it is submitted that the original unit, which came to be
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allotted to the appellant, never came to be cancelled, therefore, appellant
has lien on her allotted unit.

It is relevant to note at this stage that the competent authority (LDA) granted
permit for construction of the project much later on 04.01.2017, thereafter,
as per the case of the respondent promoter, completion certification (CC)
of the project, in particular, Tower -Ambrosia F-1402, came to be received
on 20.09.2018. In other words, having regard to the permit for construction,
the respondent completed the project within twenty-one months, meaning
thereby, construction of the building was raised by the respondent promoter
without duly having sanctioned layout map and permit to construct the unit.
Thereafter, respondent made an offer of possession of the unit on
10.10.2018, duly support by a demand notice of the unit, wherein,
respondent demanded outstanding sale consideration at Rs. 5,07,862.54/-.
It appears that appellant had insisted for an alternate unit having regard to
the changed location of the common area facilities. However, respondent
had not paid heed to the proposal of the appellant. Aggrieved, appellant was
constrained to institute a complaint under Section 31, before the Regulatory
Authority, seeking possession of an alternate unit and interest for the
delayed period. Respondent put in appearance and contested the complaint
by filing objection. In para-11 of their objection, it was submitted by the
respondent that appellant is seeking allotment of a unit of her choice and
delay interest on the deposit. In other words, respondent was fully aware of
the issues involved in the lis/complaint. The submission of the learned
counsel for the respondent that the relief claimed by the appellant was
beyond pleadings is misconceived. In any case, computation of the delayed
period and interest payable on the deposit is merely a mathematical
calculation on the case setup by the respondent promoter (Ref: Ratan
Buildtech Private Limited Vs. Anil Kumar, 2025: AHC-LKO:53026
(RERA Appeal No. 72 of 2025 decided on 04.08.2025). The complaint,
on the statement of the respondent promoter that since offer of possession
of the allotted unit came to be made on 10.10.2018, on receiving a valid CC
on 02.09.2018, therefore, in the opinion of learned Regulatory Authority
the reliefs claimed by the appellant cannot be granted, accordingly, rejected
the complaint. The issue of delay interest was not adverted to by the
Regulatory Authority in terms of Section 18(1) of Act, 2016. Hence, the

present appeal.
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It is not in dispute having regard to the documents placed on record by the
respondent that the project was delayed having regard to either of the
timeline. Admittedly, respondent had not complied the mandate of Section
18(1) of Act, 2016, which was applicable on an ongoing project. The offer
of possession dated 10.10.2018, did not incorporate the computed delay
interest to be payable to the appellant, neither, the accounts of the unit was
settled upon adjustment of rival claims and obligations. The respondent
demanded from the appellant the outstanding amount towards the sale
consideration but did not compute the amount due towards delay interest
admissible to the appellant. The impugned order is per se perverse and

unsustainable.

In other words, the offer of possession of the unit was not in terms of
Section 18(1) of Act 2016. The appellant has sought delay interest with
effect from 04.07.2016, i.e. from the completion period as disclosed by the
respondent in their booking form dated 08.07.2011 till handing over

possession of the unit.

In rebuttal, learned counsel for the respondent submits that respondent is
liable to pay delay interest in terms of Clause 39 of the allotment letter i.e.
with effect from January 2018 (54 months) and not as per the timeline
mentioned in the booking form. Further, respondent is not entitled to pay
interest as the tower, wherein the unit is situated, was completed within the

time line as per the allotment/agreement.

We do not find merit in the submissions of learned counsel for the
respondent. It is not in dispute that the respondent promoter had disclosed
the period for completion of the project/unit within 36 months from the date
of allotment. The date of allotment letter is 05.07.2013, accordingly, the
project should have been completed on or before 04.07.2016. It is relevant
to note that respondent has indulged in unfair fraudulent practice. The
respondent attempted to allure the investors/allottees in investing in the
project by falsely giving an impression that the unit would be handed over
not beyond thirty six months. In the year of pre-launch of the project in
2011, as per the case of the respondent, the layout map of the project was
not sanctioned. The sanction of the map came to be approved by the LDA

in 2014, much after the allotment letter. The permit for construction was
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issued thereafter in 2017. However, construction of the project commenced
much earlier, therefore, respondent fraudulently altered the timeline
unilaterally to complete the project. The subsequent timeline would not

bind the appellant for claiming delay interest.

The facts clearly demonstrate that respondent has played fraud and
misrepresented about the project at every stage. In the circumstances,
respondent cannot take advantage of their own wrong by unilaterally
extending the timeline of the project to deprive the allottee its right to
statutory interest. The deposit solicited by the respondent and paid by the
appellant was being utilised and enjoyed by them even before the project
could see the light of the day. In the event the submission of learned counsel
of the respondent is accepted, it would perpetuate fraud and
misrepresentation and ensure unjust enrichment of the respondent. The
subsequent period/date as is being pressed by the respondent is not tenable
for the reason that the terms and conditions of the contract, in so for as it
relates to the period of the project, came to be concluded way back in 2011,
respondent later cannot resile from the agreed period, therefore, is liable to
pay interest for the delayed period with effect from 04.07.2016. The
subsequent timeline (54 months) came to be imposed by the respondent
unilaterally, which would not bind the appellant. [Ref: M/s Imperia
Structures Vs. Anil Patni reported in AIR 2021 SC 70, AIRONLINE
2020 SC 822].

The appellant, in the given facts, would be entitled to receive interest for
the delayed period in terms of Section 18(1) of Act, 2016 w.e.f. 04.07.2016

till the date of possession of the unit.
Question No. (i) is, accordingly, answered.

Question No. (ii)

The second question that arises for consideration is as to whether, appellant
is entitled to an alternate unit, and/or, unit allotted to the appellant by the
respondent, that 1s, Tower F 1402 (Ambrosia). It is not in dispute that the
appellant had demanded for an alternate unit on the layout map being
altered unilaterally by the respondent. The respondent had not taken consent

of the allottees before revising the layout map of the project. The respondent
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at no point of time offered an alternate unit to the appellant. It is also not
denied that appellant at any stage had requested the respondent to cancel
his allotment/agreement. In the circumstance, appellant would be entitled
to possession of the allotted unit, against which 95 percent of the sale
consideration was paid to the respondent. It is not the case of the respondent
that they had explicitly declined to offer of an alternate unit on revision of
the map, nor, offered to return the deposit to the appellant. On the contrary
allotted unit came to be offered to the appellant by the respondent on

10.10.2018 after receiving Completion Certificate (CC) of the project.

Learned counsel for the appellant on instructions submits that appellant
would be satisfied in the event possession of the allotted unit is handed over
by the respondent, as she, at this stage has no choice. The appellant is aged
about 80 years and terminally ill and has been made to run from post to
pillar for her unit for over eleven years for no fault of hers. The respondent
had not considered her application for transfer of the unit to her daughter,
having regard to her health and life. In other words, appellant has been
subjected to harassment by the irresponsible and unscrupulous promoter
since 2011 and by illegally withholding the allotted unit for over eight years
from completion of the project for default and arrogance of the promoter.
The appellant would be entitled to the possession of the allotted unit

F(1402) Ambrosia. Question no. (ii) is, accordingly, answered.

Question no. (iii)

Whether the demand notice dated 25.11.2025 issued by the respondent,
demanding holding and other charges, including, delay interest beyond the

date of offer of possession, is justified and valid.

While answering question no. (i), whether the appellant-allottee is entitled
to interest for the delayed period in terms of Section 18(1) of Act 2016, it
was held that offer of possession dated 10.10.2018 did not incorporate the
computed delay interest to be payable to the appellant, neither, the accounts
of the unit was settled upon adjustment of rival claims and obligations.
Respondent, admittedly, demanded from the appellant, the outstanding
amount towards balance sale consideration, but did not compute the amount

due and payable to the appellant towards delay interest due to their default.
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The offer of possession, accordingly, was not in terms of Section 18(1) of

Act 2016, so as to bind the appellant.

The subsequent demand notice dated 25.11.2025 issued by the respondent,
inter alia, demanding holding charges and delay interest from the appellant
cannot be sustained, admittedly, possession of the unit was withheld by the
respondent for no default of appellant. The settlement of the accounts of the
unit was not in terms of proviso to Section 18(1), which the legislature has
cast an unqualified mandatory obligation upon the promoter by employing
the expression ‘shall’ without the demand of the allottee. The possession of
the unit was withheld illegally by the respondent on insisting payment of
the illegal demand. In the circumstances, the demand notice dated
25.11.2025, demanding additional charges, is illegal and tantamounts to
unjust enrichment. The appellant is not obligated to pay holding charges
and delay interest, including, other charges pursuant to the demand notice

dated 25.11.2025. Question no. (iii) is, accordingly, answered

Question No. (iv)

Whether respondent has exposed itself for penal consequence under

Chapter VIII of Act 2016.

While answering question no. (i) and (ii1), we had noted that promoter had
indulged in fraudulent misrepresentation and unfair practice. Ninety
percent money was collected from the appellant since 2011, whereas, the
layout map of the project came to be sanctioned on 08.07.2014, thereatfter,
promoter unilaterally revised the timeline of the project behind the back of
the allottee on 31.10.2016. The permit for construction was issued
thereafter. Further, respondent did not abide by and commit to the timeline
declared by the respondent while booking the unit on 08.07.2011. The
timeline of the project was unilaterally revised to deprive the appellant
interest for the delayed period statutorily mandated. In view of Section 28
of the Indian Contract Act, 1872, any agreement against the statutory

provision of law is unenforceable.

Admittedly, respondent had not complied with the mandate of Section 18(1)
of Act 2016 by paying interest for the delayed period to the appellant on the

date of offer of possession i.e. 10.10.2018. The respondent-promoter,



thereby, withheld possession of the unit due to illegal demands flouting the
mandate of proviso to Section 18(1) of Act 2016, thereby, flouted the
provision of Act 2016 wilfully and deliberately. The respondent-promoter
has, thus, exposed itself for penal consequence mandated under Section 61
of Act 2016 for contravening the provisions of Act 2016 and Rules framed

thereunder. Question no. (iv) is, accordingly, answered.

29. Having regard to the facts and circumstances of the case and for the reasons
stated hereinabove, the appeal succeeds, accordingly, allowed by passing

following orders:

(1) The impugned order dated 24.01.2021 passed by the Regulatory
Authority in Complaint No. LKO162/12/0169/2019, is set aside and
quashed.

(1i1) The respondent-promoter is directed to handover possession of the
allotted unit, bearing Flat No. F-1402 (Ambrosia), Omaxe Residency-
II, Lucknow, forthwith, in habitable condition, after issuing a demand
notice duly incorporating the interest for the delay period with effect
from 04.07.2016 till the date of offer of possession/handing over
possession of the unit, at MCLR+1 percent. The payment to be made
within 45 days from the date the order is uploaded.

(i11)) The appellant would not be liable to pay charges imposed by the
promoter vide demand notice dated 25.11.2025, being arbitrary and
illegal.

(iv) The Regulatory Authority shall proceed against the respondent
promoter under Chapter VIII of the Act, 2016 for violating the
provisions of Act 2016 and agreement in accordance with law after

due notice.

(v) The cost of litigation is assessed at Rs.25,000/- to be paid by the
respondent to the appellant.

30. It is clarified that no other point or ground was pressed by either of the parties.

Dated: 14.05.2026
Tanveer/- (Rameshwar Singh) (Suneet Kumar)



