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Case taken up in the revised call.

1. Heard Sri Piyush Verma, learned counsel for the appellant and Sri Rohit

Jaiswal, learned counsel for the respondent.

2. The appellant allottee by the present appeal is seeking challenge to the
order dated 16.06.2022, passed by U.P.RERA (for short ‘Regulatory
Authority’) at  Gautam Budhh Nagar, in complaint No.
NCR144/02/69948/2021, whereby, compliant of the appellant came to be
dismissed on the ground that the respondent had obtained completion

certificate (CC) on 30.06.2019, hence, the complaint was not maintainable.

3. Aggrieved, appellant is in appeal, inter alia, seeking possession of the unit
and delay interest till handing over possession of the unit in terms of
Section 18 (1) of the Real Estate (Regulation and Development) Act, 2016

(in short ‘Act, 2016°).



The short question that arises for consideration is as to (i) whether the
appellant allottee is entitled to possession of the unit and delay interest, (ii)
whether the impugned order is just, lawful and sustainable in terms of Act,

2016.

The facts, inter se, parties are not in dispute. The appellant came to be
allotted a flat bearing No. E-820, 8™ floor, admeasuring 1660 sq.ft., in the
respondent’s housing scheme, namely, ‘Saya Zion’, situated in Tower E,
at GC-611, Gaur City, Plot No.GH-1, Greater Noida, District Gautam
Budhh Nagar (U.P.). The builder buyer agreement (BBA) came to be
executed on 06.04.2017. The cost of the flat was at Rs.34,00,000/-. The
entire amount towards sale consideration came to be paid. As per term and
condition (12) (i1) of the BBA, the flat was to be delivered on or before

31.07.2018 (which includes six months grace period).

The respondent came to receive the completion certificate (CC) of Tower
E, wherein, the unit of the appellant was situated, on 18.03.2019. The
respondent promoter did not make offer of possession of the unit.
Aggrieved, appellant was compelled to institute a complaint before the
Regulatory Authority under Section 31 of Act, 2016 on 10.02.2021,
seeking possession of the unit and delay interest. The learned Regulatory
Authority dismissed the complaint, recording a finding that the complaint

would not be maintainable as the respondent had received the CC of the



project, way back in March, 2019. The records of U.P RERA reveal that
the project came to be registered by the respondent promoter as an ongoing
project on 01.02.2014, wherein, the respondent promoter made a

declaration that the project would be completed on or before 13.06.2019.

In view thereof, it is urged that since the project came to be registered as
an ongoing project, learned Regulatory Authority committed gross
illegality in rejecting the complaint as being not maintainable on having
obtained the CC. In view thereof, the impugned order cannot be upheld

being in teeth of the statutory provisions of the Act, 2016.

Learned counsel for the respondent in rebuttal submits that appellant was
not an allottee of the unit but an investor in the project, therefore, was not
entitled to possession. It is further submitted that since the appellant was
an investor, offer of possession of the unit was not made to the appellant.
It is further submitted that Rs.51,000/- per month was being paid by the

respondent to the appellant for the investment in the project.

On specific query, learned counsel for the respondent is unable to show,
either from the BBA or any other documents, that appellant was an investor
in the project, and/or, in the respondent promoter company. The learned
Regulatory Authority has also returned a categorical finding against the

respondent that no documents are available to show that the appellant was
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an investor, rather, a specific unit in the project came to be allotted to the

appellant.

The submission of the learned counsel for the respondent, taken on face
value, also lacks merit. The promoter of a housing project would not
execute the BBA in respect of a unit from an investor in the promoter
company. The BBA dated 16.04.2017, categorically records the allotment
of a unit against sale consideration of the unit. It is not the case of the
respondent promoter that the sale consideration indicated in the BBA has
not been duly satisfied by the appellant. In the circumstance, the
submissions of learned counsel for the respondent promoter that the
appellant was an investor, is not substantiated from the documents brought
on record, on the contrary the records reflect that appellant was an allottee
in respect of a single unit of which he seeks possession in terms of Section

11 (4) (f), read with, Section 17 of Act 2016.

It is not the case of the respondent that upon the completion of the project
on 18.03.2019, offer of possession came to be issued to the appellant,
rather, to make good the default of the respondent promoter a case was
setup that appellant is an investor in the project and not an allottee of the
unit. The conduct of the respondent tantamounts to adopting unfair method
and indulgence in fraudulent practices to deprive the bona fide allottee of

the unit for ulterior motive.
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It is further submitted that the appeal came to be dismissed for non-
prosecution on 23.01.2024, the appellant had filed the restoration
application on 22.02.2024. The appeal came to be restored to its original
file and number vide order dated 04.10.2024. The respondent taking
advantage of the dismissal of the appeal and pendency of the restoration
application, refunded the deposit of the appellant at Rs.34,00,000/- to his
bank account through RTGS on 17.04.2024, thereafter, created third party

right on the unit by executing conveyance/sub-lease deed.

The appellant submits that they had declined to accept the refund and
immediately responded through e-mail to the respondent promoter and
their Chairman. In any case, the appellant pressed for the restoration, as
well as, decision of the appeal on merit, meaning thereby, the appellant was
not interested in refund of the amount, which was thrust upon the appellant

by the promoter without the appellant demanding for refund of money.

The learned counsel for the respondent, in this backdrop, submits that the
appellant is estopped, from seeking possession of the unit, once he has
accepted the deposit. The submission lacks merit, rather, on the contrary
the stand of the respondent fortifies the apprehension of the appellant that
the company had indulged in fraudulent practice and misrepresentation by
admittedly not offering possession of the unit. Taking advantage, during

pendency of the restoration application, respondent refunded the amount
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to setup a case that the cause of action for the appellant no longer survives.
The submission of the learned counsel for the promoter, if accepted, would
tantamount to perpetuate fraudulent and unfair practices of the respondent

promoter and to justify the third party right and charge created on the unit.

On specific query, learned counsel for the respondent fairly submits that
appellant at no point of time sought refund of the amount or settlement in

lieu of the unit.

Learned counsel for the respondent finally submits that respondent
promoter shall suffer irreparable loss and injury in the event the relief
claimed by the appellant for possession of the unit is granted, in the

backdrop of third party right and charge having been created on the unit.

Learned counsel for the appellant has placed reliance on Section 52 of the
Transfer of Property Act, 1882, wherein, it has been categorically provided
that the party to the lis is not required to file separate suit or proceedings to
cancel or annul the subsequent sale deed/conveyance deed of the property
executed in favour of third party. The provision mandates that the transfer
to third party to whom the property has been transferred would be bound

by the decree to be passed in the proceedings in respect of the property/unit.

Section 52 of the Transfer of Property Act, 1882, would apply to third party

transfer/conveyance of the property that is made during pendency of



19.

20.

suit/proceedings. Any transfer that is made during pendency of proceedings
is subject to the final result of the litigation.

Section 52 of Transfer of Property Act is extracted:

“52. Transfer of property pending suit relating thereto.—
During the [pendency] in any Court having authority [within
the limits of India excluding the State of Jammu and Kashmir]
or established beyond such limits] by [the Central Government],
of [any] suit or proceeding [which is not collusive and] in which
any right to immoveable property is directly and specifically in
question, the property cannot be transferred or otherwise dealt
with by any party to the suit or proceeding so as to affect the
rights of any other party thereto under any decree or order which
may be made therein, except under the authority of the Court and
on such terms as it may impose.

[Explanation.—For the purposes of this section, the pendency of

a suit or proceeding shall be deemed to commence from the date
of the presentation of the plaint or the institution of the
proceeding in a Court of competent jurisdiction, and to continue
until the suit or proceeding has been disposed of by a final decree
or order and complete satisfaction or discharge of such decree
or order, has been obtained, or has become unobtainable by
reason of the expiration of any period of limitation prescribed
for the execution thereof by any law for the time being in force.] ”

Hon’ble Supreme Court recently in case of M/s Siddamsetty Infra
Projects Pvt. Ltd. Vs Katta Sajutha Reddy & Ors, 2024 INSC 861
decided on 08-11-2024, and H. Anjamappa & Others Vs. A Prabhakar
& Others, 2025 Live Law (SC) 123; considered the principle of lis
pendens and held, whether one of the parties to the suit of the proceedings
transfers the suit property to the third party, the latter, is bound by the result

of the proceedings, even if he did not receive the notice of the suit or
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proceedings. In the given case before Hon’ble Supreme Court, a Defective
Review Petition was filed, it was argued by the respondent therein that the
doctrine of lis pendens does not apply as the petition was defective. The

plea was rejected.

It was further held that lis pendens commences at the stage of institution of
the petition and not at the stage when the notice is issued by the court. Thus,
taking Review Petition pending, though defective, it was held that Section
52 of the Transfer of Property Act would apply to the third-party purchases,
once the sale was executed after the review petition was instituted before
the Court. In other words, the transfer of property that is made during the
pendency of the suit/proceedings is subject to the final decision of the

litigation. Paragraph 47 and 49 is extracted:

“47. In short, the doctrine of lis pendens that Section 52 of the
Transfer of Property Act encapsulates, bars the transfer of a suit
property during the pendency of litigation. The only exception to
the principle is when it is transferred under the authority of the
court and on terms imposed by it. Where one of the parties to the
suit transfers the suit property (or part of it) to a third-party, the
11 latter is bound by the result of the proceedings even if he did

»

not have notice of the suit or proceedings.....

49. The purpose of lis pendens is to ensure that the process of the
court is not subverted and rendered infructuous. In the absence of

the doctrine of lis pendens, a defendant could defeat the purpose



of the suit by alienating the suit property. This purpose of the
provision is clearly elucidated in the explanation clause to Section
52 which defines “pendency”. Amending Act 20 of 1929
substituted the word “pendency” in place of “active
prosecution”. The amending Act also included the Explanation
defining the expression “pendency of suit or proceeding”.
“Pendency” is defined to commence from the “date of institution”
until the “disposal”. The argument of the respondents that the
doctrine of lis pendens does not apply because the petition for
review was lying in the registry in a defective state cannot be
accepted. The review proceedings were “instituted” within the
period of limitation of thirty days. The doctrine of lis pendens
kicks in at the stage of “institution” and not at the stage when
notice is issued by this Court. Thus, Section 52 of the Transfer of
Property Act would apply to the third-party purchases once the
sale was executed after the review petition was instituted before
the Court. Any transfer that is made during the pendency is
subject to the final result of litigation.” [vide M/s. Siddamsetty

Infra (supra)]”
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Transfer of the unit in favour of third party shall abide by the outcome of the
instant appeal/decree and shall bind the third party.

The appellant allottee would be entitled to possession of the unit and delay
interest on his deposit.

The questions are, accordingly, answered.

Having due regard to the facts and circumstance of the case and for the
reasons assigned, hereinabove, the appeal succeeds and allowed by passing

following orders:

1. The impugned order dated 16.06.2022 passed by the U.P.RERA at
Gautam Budhh Nagar, in complaint No. NCR144/02/69948/2021, is

set aside and quashed.

ii.  The appellant shall be entitled to delay interest on his deposit w.e.f.,
31.07.2018 to 17.04.2024 (@ MCLR+1%.

iii.  The respondent promoter is directed to make offer of possession of
the unit in the prescribed format of U.P.RERA along with the
complete statement of account of the unit within forty five days from

the date the order is uploaded.

iv. The appellant shall refund/pay Rs.34,00,000/- and any other
admissible dues in terms of statement of account through RTGS to
the respondent within thirty days from the date of offer of

possession.

v. The respondent shall hand over possession of the unit in habitable
condition to the appellant upon executing the conveyance deed

within one month thereafter.



vi. Cost of litigation is assessed at Rs.20,000/- to be paid by the
respondent to the appellant.

(Devindar Singh Chaudhry) (Suneet Kumar)

Dated: 28.07.2025
SYEDTANVEER



