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Shri Uday Bedi, learned counsel for the appellant submitted that though various
grounds have been raised in order to challenge the impugned order of the Regulatory
Authority dated 24.07.2019, but he confines his submissions only on ground nos. D,
E, F, and G.

After conclusion of submission by learned counsel for the appellant, we asked him as
to whether he wants to place reliance on any judgment in support of his submissions,
to which he submitted that he does not want to rely on any judgment. The learned
counsel for the appellant was also asked as to which provision of the Act, 2016 has
been violated, then the learned counsel for the appellant submitted that Section

18(1)(a) and Section 19 (4) have been violated.

In sum and substance, the learned counsel for the appellant submitted that the
Regulatory Authority while passing the impugned order has not taken into
consideration the MOU signed between appellant and the respondent, as contained in
Annexure No. 6 to the memo of appeal. The learned counsel for the appellant further
submitted that the appellant approached the Regulatory Authority before expiry of the
period as mentioned in the agreement dated 09.03.2015 with respect to possession. At
the time of passing the impugned order, the period of 42 months, as per agreement,

has expired and even thereafter the respondent has not offered the possession. The



learned counsel for the appellant has also drawn our attention at page 101 of the
memo of appeal regarding Subvention Payment Plan. The counsel for the appellant
further submitted that there is specific provision as per Payment Plan agreed and
mentioned in Annexure-A of Allotment cum Flat Buyer Agreement dated 09.03.2015
(relevant pages are 92 and 101 of memo of appeal). It has been mentioned in
Condition No. 1 of the Special Payment Plan that the special payment plan has been
designed through a special arrangement with DHFL. In order to avail of this plan the
buyer shall have to take loan only through DHFL.

Shri Harish Pandey, learned counsel for the respondent submitted that he may be
permitted to address the Tribunal on legal issues and on the basis of records of memo

of appeal.

Appreciating the request of learned counsel for the respondent, we permit him to
address the Tribunal on the legal issues and if required he can refer the memo of

appeal.

The learned counsel for the respondent at the very outset submitted that the complaint
of the appellant before the Regulatory Authority raising the issue with respect to no
PRE EMI by the builder/respondent till offer of possession, in fact was not
maintainable as the issue of PRE EMI by the respondent does not fall within the ambit
of Act and Rules. Further the Regulatory Authority by means of impugned order,
taking into consideration the aspect of delay read with the provisions of Section 18(1)
of the Act 2016 directed for providing possession by December, 2019 along with
OC/CC after taking dues, if any, from the complainant/appellant and execute the
conveyance deed taking necessary stamp fee etc. Therefore, the issue regarding
violation of the provisions of Section 18(1) with respect to delay has been taken care
by the learned Regulatory Authority without there being any request, prayer or
pleadings in the complaint, but the respondent is not aggrieved by the said findings

and direction and therefore, the same has not been challenged. As far as reliance on



the provisions of Section 19(4) is concerned, the same talks about the rights and
liability of the allottee and none of the provisions of Section 19 talks about the issue
of PRE EMI. The only issue which entire section talks about is for providing
possession in accordance with the terms of the agreement and admittedly in this case,

the allotment cum builder buyer’s agreement was executed on 09.03.2015.

It has also been informed that subsequently National Housing Bank issued guidelines
with respect to disbursement of housing loan vide Circular dated 19.07.2019. Further
tripartite agreement between the parties for taking loan from the financial institution
as well as MOU regarding the PRE EMI upto a particular period is not covered under
the provisions of Act 2016 and if any person is aggrieved, he can approach the
appropriate forum, but definitely the Regulatory Authority is not competent to
examine the issue.

The learned counsel for the respondent did not rely on any judgment in support of his
submissions.

In response to the submission of learned counsel for the respondent, the learned
counsel for the appellant submitted that it is not open for the respondent to challenge
the MOU executed between the appellant and the respondent and clause-3 of the
MOU itself speaks that this agreement is executed between the parties only for the
purpose of “No Pre-EMI till 24 months or till the date of offer of possession/fitout
whichever is earlier. Therefore, this MOU is integral part of the original agreement.

Heard learned counsels for the parties.

Judgment reserved.

(K.K. Jain) (D.K. Arora)
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