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AFR
BENCH NO. 1
S1. No. 4

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.
Appeal No. 395 OF 2022
Lucknow Development Authority .....Appellant
Vs.
Swati Singh & Shashank Singh ....Respondents

%k %k % % %k %k %k k

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Rameshwar Singh, Administrative member.

Heard Ms. Aahuti Agrawal, Advocate holding brief of Shri Abhishek Khare
learned counsel for the appellant-promotor and Shri Gautam Johri, learned

counsel for the respondent.

The appellant/promotor by the present appeal is raising challenge to the
judgment and order dated 22.12.2021 passed by the U.P Real Estate Regulatory
Authority, at Lucknow (for short, ‘Regulatory Authority’), in complaint no.
LKO162/02/69479/2021, to the findings recorded on issue no.2 and issue no.4
, wherein, a direction was issued to the appellant to hand over possession of the
unit to the respondent/allottee after adjusting the amounts already paid by them,
without levying any charges towards the terrace; it was further directed that the
appellant shall pay interest to the respondent/allottee for the delay from
01.08.2019 to 09.03.2021.

The questions that fall for consideration are:

1)  Whether in the given admitted facts the allottee/respondent is entitled to
delay interest in terms of Section 18(1) of Real Estate (Regulation and

Development) Act, 2016 (for short, ‘Act 2016°).
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i1)  Whether the respondent allottee can claim relief/ rectification of the decree
in appeal instituted by the appellant promoter, not being in terms of the

Act, 2016, and/or, whether respondent is required to file separate appeal.

Question no.1

The facts inter- se parties are not in dispute.

The appellant/promotor launched a scheme, namely, ‘Srishti Apartments’
situated at Sector-J, Extension, Jankipuram, Kusri Road, Lucknow, in year
2009-10. The respondent/allottee applied for 1BHK flat on 16.09.2011.
Pursuant thereto, a unit bearing n0.805 was allotted to the respondent on

26.11.2011. The total consideration of the unit was at Rs. 13,50,000/-.

Learned counsel for the appellant/promoter at the outset, submits that the
respondent allottee paid Rs.12,82,000/- on 11.01.2012, and sought rebate of 5
percent on the price of the apartment. However, the request was declined by the
appellant in terms of Clause 4.1 of the brochure. It is further submitted that a
final demand letter dated 05.01.2019 was issued to the respondent/allottee for
Rs.1,71,542/-.

Learned counsel for the respondent/allottee in rebuttal submits that the
respondent/allotee paid the entire sale consideration of the unit at Rs.

13,52,000/- to the appellant till 11.01.2012.

It is further contended by the learned counsel for the respondent/allottee that,
in terms of Clause 2.4 of the brochure, possession of the allotted unit was to be
delivered within 24 months i.e on or before 26.11.2013. However, even after
lapse of nearly six years from the committed date of possession, appellant failed
to hand over possession of the flat, instead issued a final demand letter dated

05.01.2019 without obtaining occupancy/completion certificate (OC/CC).

It is urged by the learned counsel for the appellant that upon request made by
the respondent/allottee, on 30.01.2019, a 2 BHK flat bearing No. JN/C/1801 in
“Janeshwar Enclave” came to be allotted by the appellant/promoter on
27.03.2019 1n lieu of the earlier unit. The unit was ‘ready to move’ as per the

advertisement. The last date for registration was by 31.12.2020.

The learned counsel for the appellant/promoter submits that a demand letter

dated 08.07.2019, in respect of the subsequent allotted unit was issued to the
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respondent/allottee for Rs. 33,46,792/-, towards transfer of flat, after duly
adjusting the money deposited in respect of the earlier allotted flat. It is further
submitted that a final demand letter dated 14.12.2020 came to be issued,
wherein, charges towards terrace area, common area, parking, transfer corpus,
maintenance, free hold charges, water tax, service tax etc were levied, thus,
demanding Rs.13,95,068/- payable by the respondent. It is urged, by the learned
counsel for the appellant that due to delay in payments by the
respondent/allottee, possession of the unit was not handed over to

respondent/allottee.

The learned counsel for the respondent/allottee in rebuttal submits that the
demand raised on 08.07.2019 was duly complied with, and the entire amount
demanded therein was paid by the respondent/allottee on 01.08.2019. It is
further submitted that, upon making final payment, the respondent/allottee
made several requests to the appellant to hand over possession of the flat and to
execute the sale deed. However, appellant neither responded to the requests,
nor, took any steps in that regard. After an unexplained lapse of approximately
one and a half years, appellant issued another demand letter dated 14.12.2020

raising an illegal and arbitrary demand for additional money.

Being aggrieved by the illegal demands raised by the appellant/ promotor, the
respondent/allottee preferred a complainant under Section 31, before
Regulatory Authority on 02.02.2021, seeking possession of the unit and interest
for the delayed period.

In the given facts of the present case, it is evident that possession of the unit
was required to be handed over by the appellant within a period of 24 months
from the date of allotment. The unit was allotted to the respondent/allottee on
26.11.2011, accordingly, possession ought to have been delivered on or before
26.11.2013. However, final demand letter came to be issued only on
05.01.2019, after an inordinate delay of nearly six years, and that too without
obtaining the OC/CC. Admittedly, possession of the unit was not handed over
to the respondent/allottee within the stipulated period.

A perusal of RERA portal reflects that commencement date of the project was
15.05.2010, and the project was shown completed on 30.06.2018, while the CC
was issued by the competent authority only on 29.05.2019. It is clear from the
facts that the project got inordinately delayed beyond the promised date.
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Subsequently, respondent requested allotment of a larger flat, in a ready to
move project, which was duly accepted by the appellant/promoter. Pursuant
thereto, an alternative unit was allotted to the respondent. A demand letter dated
08.07.2019, in respect of the subsequently allotted flat, was issued to the
respondent for Rs. 33,46,792/-, which was duly paid by the respondent on
01.08.2019. Upon satisfying the final payment, respondent/allottee requested
the appellant to hand over possession of the unit. However, instead of delivering
possession, appellant issued another demand letter dated 14.12.2020 raising
illegal demands from the respondent/allottee and refused to hand over
possession of the unit on the ground of non-payment thereof. It was only during
pendency of the present appeal that the conveyance deed in respect of the said
unit came to be executed on 23.05.2025, and physical possession of the unit

was handed over to the respondent/allottee on 04.07.2025.

In other words, on incontrovertible facts, set up by the appellant, it is admitted
that the unit, which is subject matter of the appeal, came to be allotted to the
respondent on completion of the project on 08.07.2019. The CC of the
project/unit ‘Janeshwar Enclave’ was received on 30.05.2019, meaning
thereby, the demand raised by the appellant was full and final of a completed
project. In other words, no further money was required to be paid. The Covid-
19 pandemic is not relevant as the project was complete. Thereafter, another
demand notice came to be issued belatedly on 14.12.2020, whereas, respondent
satisfied the earlier final demand on 01.08.2019. The possession of the unit
should have been handed over within two months thereafter as per Act, 2016.
It is also not the case of the appellant that other dues, if any, would be charged
later. In other words, respondent was in default in withholding the possession
of the unit illegally. Further, demand notices were also not in terms of proviso
to Section 18(1) of Act 2016. The interest for the delayed period was neither
computed, nor, the amount adjusted from the outstanding dues. The respondent

cannot take advantage of its own wrong and default.
Section 18 of Act, 2016 is extracted:

“(1) If the promoter fails to complete or is unable to give possession of an

apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or, as the case may

be, duly completed by the date specified therein, or
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(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any other
reason, he shall be liable on demand to the allottees, in case the allottee wishes
to withdraw from the project, without prejudice to any other remedy available,
to return the amount received by him in respect of that apartment, plot,
building, as the case may be, with interest at such rate as may be prescribed in

this behalf including compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the project,
he shall be paid, by the promoter, interest for every month of delay, till the

handing over of the possession, at such rate as may be prescribed.”

In the given facts, respondent-allottee had not withdrawn from the project and
continued in the project, which admittedly, was delayed. In terms of proviso to
Section 18(1) of the Act 2016, promoter was liable to pay interest for delay till
handing over possession of the unit. Legislature has imposed statutory
obligation upon the promoter to pay delay interest without the allottee having
to raise a demand to that effect. The proviso to Section 18(1), inter alia, confers
an absolute right on an allottee to receive delay interest from the promoter, the
right cannot be curtailed/taken away by the promoter, nor, can the promoter
insist that the allottee should in the first instance file a complaint for delay
interest. The allottee on taking possession of the unit would not waive the
obligation of the appellant/promoter to pay interest to the allottee. The
expression ‘shall’ makes the proviso to Section 18(1) mandatory. In the
circumstances, allottee cannot be relegated to claim interest till handing over
possession of the unit on the plea that the appellant-promoter denies to commit
itself to fulfil its obligation to pay interest which is not being disputed. The
respondent would be entitled to interest for the delayed period w.e.f. 26.11.2013
till the date of handing over possession of the unit i.e. 04.07.2025. Question

no.l1 is accordingly answered.

Question no.2

The learned counsel for the appellant/promoter submits that, since the
respondent/allottee has not assailed the order passed by the Regulatory
Authority, the delay period must be confined strictly to that determined by the
impugned order, i.e., up to 09.03.2021, and not extended until the date of

handing over physical possession or execution of the conveyance deed. It is,
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therefore, urged by the learned counsel for the appellant that the
respondent/allottee is not entitled to seek or obtain relief, and/or, modification

of the decree in the present appeal preferred by the promoter.

A plain reading of Section 18 makes it abundantly clear that the provision is not
penal in nature but compensatory. It seeks to compensate the allottee in the
event promoter fails to complete the project or is unable to hand over possession
of the allotted unit. In such circumstances, allottee is entitled either to withdraw
from the project and claim refund of the amount deposited along with interest,
or, if he chooses not to withdraw, he would receive interest for every month of
delay until completion of the project or physical possession of the unit is
delivered, as the case may be in the given facts. Section 19, in turn, sets out the
rights and obligations of the allottee. Under Section 19(6), the allottee is obliged
to make necessary payments in the manner and within the time stipulated in the
Agreement for Sale. Section 19(7) further provides that in the event of non-
compliance with the said obligation, the allottee shall be liable to pay interest
for delay in payment of amounts or charges due. Thus, Section 19 also
embodies a compensatory principle, requiring the allottee to compensate the
promoter for delayed payments. Correspondingly, Section 18 operates as a
compensatory provision requiring the promoter to compensate the allottee for
delay in handing over possession, for the reason that seventy percent of the
deposit is utilized for the project and thirty percent goes to the respondent-

promoter.

From the facts and for the reasons recorded hereinabove (question no. 1), it is
evident that the project got inordinately delayed and that the appellant/promoter
withheld possession of the unit due to intermittent illegal demands raised by the
promotor after completion of the project. In such circumstances, Section 18 of
the Act, 2016 squarely applies. The promoter is statutorily obligated to pay
interest for every month of delay until possession of the unit is duly handed
over. In the present appeal, the conveyance deed in respect of the unit was
executed on 23.05.2025, during pendency of the proceedings. In terms of the
statute, allottee is entitled to receive interest for delay up to the said date. The
Regulatory Authority committed an error in determining the period for which
delay interest was payable to the allottee not being in terms of Section 18(1)..
Any order or decree that is contrary to the express mandate of the statute is

unsustainable in the eyes of law.
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This Tribunal is empowered under Section 44 of the Act, 2016 to adjudicate
both ‘applications’ for the settlement of disputes and ‘appeals’ filed before it.
Section 44(6) specifically empowers the Tribunal to examine the legality,
propriety, or correctness of any order or decision of the Regulatory Authority
or the Adjudicating Officer as the case may be. For this purpose, Tribunal may,
on its own motion or otherwise, call for the relevant records and pass such
orders as it deems fit, ensuring that such orders are in alignment with the
objectives of the Act and in conformity with the statutory provisions. The same
principle is enshrined in Order 41, rule 22, read with, rule 33 of Code of Civil
Procedure, 1908 (CPC) to avoid multiplicity of litigation between the parties
for the same cause of action. The principle embodies the principle of natural

Justice.
Section 44 of Act, 2016 is extracted-

Section 44: Application for settlement of disputes and appeals to Appellate

Tribunal.

44. (1) The appropriate Government or the competent authority or any person
aggrieved by any direction or order or decision of the Authority or the

adjudicating officer may prefer an appeal to the Appellate Tribunal.

(2) Every appeal made under sub-section (1) shall be preferred within a period
of sixty days from the date on which a copy of the direction or order or decision
made by the Authority or the adjudicating officer is received by the appropriate
Government or the competent authority or the aggrieved person and it shall be

in such form and accompanied by such fee, as may be prescribed.:

Provided that the Appellate Tribunal may entertain any appeal after the expiry
of sixty days if it is satisfied that there was sufficient cause for not filling it

within that period.

(3) On receipt of an appeal under sub-section (1), the Appellate Tribunal may
after giving the parties an opportunity of being heard, pass such orders,

including interim orders, as it thinks fit.
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(6) The Appellate Tribunal may, for the purpose of examining the legality or
propriety or correctness of any order or decision of the Authority or the
adjudicating officer, on its own motion or otherwise, call for the records

relevant to deposing of such appeal and make such orders as it thinks fit.

The Hon’ble High Court in Ratan Buildtech Private Limited Vs. Anil Kumar
(RERA Appeal No. 72 of 2025), decided on 04.09.2025 (corrected vide order
dated 09.09.2025), considered the scope and ambit of Section 44 of Act 2016
while answering question no. (i). The Court held that the Section has two parts,
the first prescribing for an appeal and second part [Section 44(6)] is primarily
a revisional power vested in the Tribunal for examining the legality or propriety
or correctness of any order or decision of the Authority or the Adjudicating
Officer, on its own motion or otherwise. It was held that Tribunal is vested with
the appellate, as well as, revisional powers simultaneously. Para-31 of the

report is extracted:

“31. The question no. (i) is with regard to the scope of powers of
the Tribunal in granting the interest directly in exercise of its
appellate powers prescribed under Section 43. Heading of Section
44 of the RERA Act describes application for settlement of disputes
and appeals to appellate tribunal, thus, the said Section has two
parts, firstly prescribing for an appeal against an order of an
Adjudicating Officer, which can be entertained and decided within
the time prescribed and in the manner as prescribed, and the second
power conferred on the Tribunal as mentioned in Section 44(6)
which is basically revisional powers vested in the Appellate
Tribunal for examining the legality and propriety and correctness
of any order or direction of the Authority or the Adjudicating
Officer on its own motion or otherwise, thus, the Tribunal is vested
with appellate as well as revisional powers. Although not
mentioned in strict sense, it is clearly well settled that the Appellate
Authority, wherever prescribed, is entitled to exercise the powers
of the authority, against whose order, the appeal has been
preferred at the appellate stage, more so, when no appreciation of
evidence is required and only a mechanical exercise is to be
performed by the Regulatory Authority. The said analogy also
flows from the mandate of Order XLI Rule 24 of C.P.C., although
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not applicable in stricto sensu, however, the principles can be
applied to hold that the authority has the power to pronounce
judgment based upon the material on record, which according to
the appellate court is sufficient to pronounce the judgment or
finally determine the lis in the present case being award of

interest.”

In view thereof, Court was of the opinion, though the procedural rigours of
C.P.C. is not applicable to proceedings before the Tribunal, the principles of
natural justice enshrined therein, which meets the ends of justice and fair trial,
would apply. The respondent, though may not have filed an appeal for any part
of the decree, may not only support the decree but may also urge that the finding
against him by the authority/court below in respect of any issue ought to have
been in his favour; the respondent may also take cross objection to the decree,
which could have taken by way of appeal, provided, he has filed such objection
in the appellate court. (Ref: Mahant Dhangir and Ors v. Madan Mohan
(1987) Supp SCC 528; K Mutuswami Gounder Vs. Palaniappa Gounder
(1998) SCC 327.

In view of Section 44, read with sub-clause (6), Tribunal has power to pass any
decree and order, which ought to have been passed or made and to pass such
further decree or order, as the case may be and the power may be exercised in
favour of all or any of the respondents or parties, although such respondent or

party may not have filed any appeal or computation.

In the given facts, computation of interest payable to the allottee is purely a
mechanical computation and calls or no adjudication. The promoter is liable to
pay interest for the delayed period from the promised date of offer of possession
till completion of the project/handing over possession of the unit, as the case
may be. The delay period cannot be curtailed by the promoter or extended at
behest of the allottee. The computation of interest for the delayed period has to
be in terms of Section 18(1) of Act, 2016. (Ref: M/s Imperia Structure Ltd.
v. Anil Patani & Ors., AIR 2021 SC 70, AIRONLINE 2020 SC 822).

We are not persuaded by the submissions made by the appellant/promotor for
the reason that under Section 18 (1) of the Act, 2016, allottee is vested with an
unqualified statutory right, which accrues instantly upon delay on the part of

the promoter and is not contingent upon any claim. The right/obligation is
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required to be enforced strictly in accordance with and in the statutory
framework. The enforcement of the obligation of the promoter/right of the
allottee must be strictly in accordance with the provisions mandated under Act,
2016 and not in terms of the agreement. The appellant shall be entitled to
interest for the delayed period till handing over possession of the unit. The
decree passed being in teeth of the statutory mandate of Section 18(1) would
have to be modified/corrected to be sustainable. The Tribunal is vested with
power and authority to modify/correct the judgment and decree. Question no.2

is accordingly answered.
The appeal is disposed of by passing the following orders:

(1)  The appellant-promotor shall pay interest at MCLR+1 percent to the
respondent w.e.f. 01.08.2019 till the date of handling over physical
possession of the unit i.e. 23.05.2025, to be paid within 45 days.

(1)  The impugned order dated 20.12.2021 shall stand modified to the extent

herein above.

The cost of litigation is assessed at Rs. 20,000 /- to be paid by the appellant-

promoter to the respondent-allottee.

Dated: 11.02.2026
Tanveer/Sanya/- (Rameshwar Singh) (Suneet Kumar)



