BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,

AT
LUCKNOW.

1. Appeal No. 422/2023

Siddharth Bhargava ...l Appellant.
Versus

Uppal Chadha Hi-Tech Developers Pvt.Ltd. .......... Respondent.
And

2. Appeal No.423/2023

Siddharth Bhargava ... Appellant.
Versus

Uppal Chadha Hi-Tech Developers Pvt.Ltd................... Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

1. Heard Sri Sunendra Kumar, learned counsel for appellants and Ms.Surangma

Sharma, assisted by Ms. Jagriti Vashisth, learned counsel for respondent.

2. Since the facts and the issues involved in the above two appeals are same,
therefore, they were heard together with the consent of the parties and are
being disposed of by a composite judgment/order. For the sake of convenience,

we take Appeal No.422 of 2024 as leading case.

3. The appellant by the present appeal is raising challenge to the order dated
28.03.2023, passed by the learned Regulatory Authority at Gautam Budh
Nagar, in complaint no. NCR145/06/96076/2022, whereby, the complaint for



possession and delay interest came to be rejected as the allotment of the unit

came to be cancelled by the respondent.

In the appeal, the appellant allottee has sought possession of the unit and delay

interest on the deposit for the allotted unit.

The sole question that arises for consideration is as to whether the appellant is

entitled to possession of the unit, and or, whether the impugned order is just

and lawful.

The appellant made an application for allotment of 3 units/apartment in the
project launched by the respondent promoter, namely, “Dream Homes Wave
City”. It is submitted that the appellant had deposited Rs.3,93,835/- for each
unit, being Tower 5/1010/2BHK, Tower 5/1009/2BHK and Tower
5/1110/2BHK, against sale consideration at Rs.21,83,440/-. The allotment was
made on 03.04.2013. It appears that, thereafter, the appellant was called upon
on 24.11.2015 by the respondent to execute the agreement in respect of two
units. It is alleged by the appellant that there was no reference in respect of all
the three units provisionally allotted, which came to be subsequently altered to
three units in Tower No. 4 on 19.05.2019. It appears that the respondent
promoter continued to raise demand which was not duly satisfied by the
appellant allottee. The appellant alleges that demand of the three units was not
being made by the respondent as per the initial provisional allotment.

Aggrieved, appellant issued legal notice on 01.06.2016 to the respondent.

Be that as it may, the respondent promoter cancelled the provisional allotment
vide communication dated 21.06.2018, on the ground that the appellant was at
default. It is thereafter, the appellant responded to the cancellation belatedly on
28.05.2022 submitting that the appellant is prepared to deposit the outstanding
amount and take the allotment of the subsequently allotted units. The
respondent vide communication dated 16.11.2022, informed the appellant that
the units came to be cancelled, and as per terms and conditions of the
agreement (clause 10 and 11), 20% of the sale consideration towards earnest

money stands deducted.

In this back drop, on specific query, learned counsel for the appellant admits
that the cancellation order dated 21.06.2018 never came to be challenged, at
any point of time by the appellant. It is submitted that appellant had

approached the Consumer forum by instituting a complaint on 09.01.2019,



10.

11.

12.

13.

which came to be decided by the District Consumer Commission (New Delhi)
on 18.04.2022. The relief claimed before the learned Consumer Commission
was with regard to change of allotted units. On query, learned counsel for the
appellant fairly submits that the order dated 21.06.2018 pertaining to
cancellation of units never came to be challenged before the Consumer

Commission.

Thereafter, appellant filed complaint in the year 2022, under Section 31 of Act
2016, before the Regulatory Authority, inter alia, seeking possession of the
unit. It i1s admitted that the cancellation order dated 21.06.2018 was not
challenged by the appellant in terms of Section 11(5) of the Act 2016. In the
circumstances, learned Regulatory Authority dismissed the complaint as the
cancellation order was not challenged, further, third party rights and interest
came to be created on the units by the respondent. A further direction was
issued that from the deposit, the earnest money was to be deducted in terms of

the agreement.

In this back drop, it is admitted by the learned counsel for the appellant that
the cancellation order passed way back in 2018, till date has not been
challenged before any forum, including in the present appeal, hence, attained
finality. The consequential relief of possession and interest on the deposit could
not have been adjudicated upon by the learned Regulatory Authority, until and
unless the appellant had challenged the cancellation order on merit which was

duly communicated to him by the respondent.

In view of the aforenoted admitted facts, we do not find any illegality, infirmity
or jurisdictional error in the impugned order. The question is accordingly

answered.

The appeal no. 422 of 2023 and appeal no. 423/2023 being devoid of merit, are

accordingly dismissed.
No order as to cost.

(Devindar Singh Chaudhry) (Suneet Kumar)

Dated: 29.05.2025

Irfan



