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The appellant is aggrieved by the order of the Regulatory Authority whereby on the
complaint of the appellant dated 29.11.2020 seeking refund of the deposited amount with
the respondent, was disposed off with direction to the respondent to refund the amount
after deducting the earnest money to the tune of 20% as per Clause 6B of the BBA dated
25.05.2019 and amount paid as assured return may also be deducted by respondent from
the amount payable to the appellant.

The submission of learned counsel for the appellant is that as per Clause 23 of the
Agreement, the possession of the unit was to be given by the respondent within 40
months from the date of sanction of the building plans. The appellant, at the time of
booking paid an amount of Rs. 15,92,150/- and has paid total amount of Rs. 17,27,483/-.
It is also submitted that the plan of the respondent has not been sanctioned by the
concerned competent authority till date, rather Lucknow Development Authority (LDA)
has sealed the premises on account of construction activity without the sanction of the
map. It is also submitted that the Regulatory Authority has not taken into consideration
the fact of non-sanction of the map while registering the project of the respondent and
while examining the complaint of the appellant reliance has been placed on the agreement
dated 25.05.2019, which is not only contrary to the Act, 2016 but also to Uttar Pradesh
Real Estate (Regulation and Development) (Agreement for Sale/Lease) Rules, 2018 and
no promoter can ask any allottee to execute an agreement contrary to the model
agreement provided under the Rules, 2018.

Learned counsel for the appellant placed before us the copy of the order for sealing by the
LDA of the premises of the respondent. After seeing the same, we are of the considered
view that the same should have been brought on record by the appellant through an

affidavit. Accordingly, learned counsel for the appellant is granted a weeks  time to



place on record the order of the LDA sealing the premises in question of the respondent
on account of the construction activity without sanction of the map.

No allottee can be wait indefinitely and it was a cheating on the part of the respondent to
book the unit without the sanction of the map of the project and similarly the Clause of
forfeiture of the earnest money in case of cancellation is also contrary to the Rules, 2018
(Model agreement between Builder & Buyer), and in the instant case the appellant had to
seek refund on account of booking unit by the respondent without the sanction of the map
by the competent authority. Therefore no earnest money was required to be deducted
from the amount refundable by the respondent.

It is also submitted that in compliance of the impugned order, even the rest of the amount
has not been paid by the respondent.

List this appeal for orders/hearing on 13.04.2023.
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