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All these appeals raise the common questions of fact and law, therefore,

they were heard together and are being disposed of by a common



judgment. For the sake of convenience we take Appeal No. 367 of

2020 as the leading case.

The leading case i.e. Appeal No. 367 of 2020 has been preferred by Sri
Anil Kumar Grover (hereinafter referred to as the ‘appellant’) under
Section 44 (1) of the Real Estate (Regulation and Development) Act
2016 (hereinafter referred to as ‘the Act 2016°) against the order dated
03.07.2020 passed by the Adjudicating Officer of the Real Estate
Regulatory Authority, Regional Office, Gautam Budh Nagar
(hereinafter referred to as the ‘Adjudicating Officer’) in Complaint No.
ADJ/NCR144/09/1519/2019 whereby the complaint of the appellant

was partly allowed with following directions:--

(1) The complainant will get compensation from the respondent at
the rate of Rs.5/- per sq.ft. on 1265 sq.ft. super area from
01.01.2014 to 17.03.2017.

(2) The complainant will get Rs.50,000/- from the respondent as
compensation for failing to adhere to the terms and conditions
under the provisions of the Act 2016, Rules and Regulations

framed there under and the agreement for sale.

(3) The respondent is directed to ensure payment of the said amount
to the complainant within 60 days from the date of upload of the
order on the portal. In case of failure to do so within 60 days an
interest will be paid with on the entire amount of compensation

till actual payment of the same.

(4) The respondent is directed to ensure completion of all the
incomplete works by 31.01.2021. In case of failure to do so, the
complainant will be at liberty to file fresh complaint before the

Adjudicating Officer for compensation.

The facts of the case, in brief, as culled out from the memo of appeal,
are that the appellant booked a flat in the housing project “Gardenia
Gateway” situated at Plot No. 09, Sector 75, Noida, Uttar Pradesh and
was allotted a residential flat bearing No. 405, E Block, admeasuring
1150 sq.ft. in the said project of the respondent for a total sale
consideration of Rs.27,30,000/-. In this regard a Flat Allottee’s



3.1

3.2

3.3

34

3.5

10

Agreement (hereinafter referred to as the ‘Agreement’) was executed

between the appellant and the respondent on 25.03.2011.

Clause 2 of the agreement provides that payment of installments of the
total consideration amount shall be made by the appellant as per the
construction linked payment plan. Clause 19 of the agreement provides
that in case of delay in making payment of installments, the appellant
shall be liable to make payment of interest @18% per annum for first

month and thereafter @ 24% per annum.

Clause 27 of the agreement provides that proposed date for completion
of the project and delivery of possession of the said flat is 31.12.2013.
In case of delay in handing over possession of the said flat to the

appellant, the respondent shall pay compensation.

Pursuant to various demands raised by the respondent the appellant
made further payments to the respondent against which
acknowledgement receipts were duly issued by the respondent. An
amount of Rs.32,94,470/- has been paid by the appellant to the

respondent.

The respondent was required to complete the construction and give
legal possession of the said flat to the appellant by 31.12.2013 after
receipt of completion/occupancy certificate from the concerned
authority. The possession of the said flat was required to be handed
over to the appellant along with various common amenities including
club house, gym, swimming pool, community center, basement parking
etc. The respondent failed to complete the construction of the said

project and has not obtained the completion/occupancy certificates.

The respondent forced and compelled the appellant to take “fit-out
possession” of the said flat on 18.03.2017, which was accepted by the
appellant. The appellant also paid a sum of Rs.2,85,285/- on account of
increased area charges and an amount of Rs.1,26,500/- for alleged lease
rent. At the time of booking the area of the flat was 1150 sq.ft.,
however, suddenly the appellant received a demand letter asking him to
pay an amount of Rs.2,85,285/- on account of increase of 10% area i.e.

from 1150 sq.ft. to 1265 sq.ft.
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After shifting to the said flat the appellant realized that all the basic
amenities and facilities, for which the appellant was charged, were not
provided by the appellant and the flat was not fit for living. Diesel
Generator was not fitted with vent pipes, thus causing heavy pollution
and health hazard. Charges for basement parking were taken before
handing over the fit-out possession. Quality of construction was very
poor and finishing work of the said flat was not done. Lifts were not
being maintained properly. Fire and life safety devices were not
working properly. Illegal construction of commercial shops had been
made on the area meant for common facilities. The respondent was
charging a large amount from the appellant on account of maintenance
charges while no services were being provided by the respondent on
this count. No proper electricity connections had been provided to the

flat allottees.

Aggrieved by the act of the respondent, the appellant filed a complaint
before the Adjudicating Officer of the Regulatory Authority which was
decided by the Adjudicating Officer vide impugned order dated

03.07.2020, in the manner as mentioned in para 2 above.

The appellant has challenged the impugned order dated 03.07.2020
passed by the Adjudicating Officer, on the following grounds:--

(@) The impugned order dated 03.07.2020 passed by the
Adjudicating Officer is arbitrary and discriminatory and not in

consonance with the facts of the present case.

(b) The Adjudicating Officer while holding that possession,
particularly the fit-out possession, given to the appellant is not as
per law and in violation of the agreement dated 25.03.2011 as
well as contrary to Section 18(i) of the Act 2016, has not granted
any compensation to the appellant, after fit-out possession i.e. for

the period from 18.03.2017 till date.

(c) The Adjudicating Officer has failed to consider that since fit-out
possession is not a legal possession, the appellant is entitled for
compensation for the period from 18.03.2017 till the date of
obtaining occupancy certificate and registration of the flat in

favour of the appellant.
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The compensation granted to the appellant is not adequate and is

very low, as the agreement dated 25.03.2011 is one sided.

The Adjudicating Officer has not appreciated the observation of
Hon’ble Apex Court in the case of Pioneer Urban Land &
Infrastructure Ltd. Vs. Govindan Raghavan, 11(2009) CPJ 34
(SC).

The Adjudicating Officer has not appreciated the observation of
Hon’ble NCDRC passed in Consumer Case No. 2524/2017 in its
judgment dated 03.06.2019 wherein it was held by Hon’ble
NCDRC that the terms in Clauses were extremely unfair and one

sided.

The Hon’ble Supreme Court in a latest pronouncement dated 24"
August 2020 in the case of Wg. Cdr. Arifur Rahman Khan and
Aleya Sultana and Ors. Versus DLF Southern Homes Pvt. Ltd.
(Civil Appeal No. 6239 of 2019) has dealt with the issue of
compensation for delay in handing over possession by the

builders.

The Adjudicating Officer, despite observing that occupancy
certificate has not been obtained by the respondent, registry of
the flat has not been done and all the facilities mentioned in the
agreement dated 25.03.2011 are not completed, has granted a
meager amount of Rs.50,000/- to the appellant.

The Adjudicating Officer has not considered the fact that the
respondent has illegally extracted an amount of Rs.2,85,285/- on
account of increased area and Rs.1,26,500/- towards other

charges without giving any basis for the same.

The Adjudicating Officer has not considered the fact that the
appellant 1s being compelled by the respondent to pay a
substantial amount towards monthly maintenance charges

without providing any facilities.

The Adjudicating Officer, despite holding that the respondent has

done construction in violation of sanctioned lay out plan, has
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neither granted any injunction/restraint order; against the

respondent nor has granted any compensation to the appellant.

The Adjudicating Officer has not considered the fact that the
respondent has been charging lease rent from the appellant

without any basis.

The Adjudicating Officer has directed the respondent to
complete the pending works and do the registry of the flat in
favour of the appellant by 31.01.2021 without any basis. The

time granted to the respondent is highly excessive.

The entire judgment of the Adjudicating Officer is against the

law of natural justice.

The appellant has prayed for the following reliefs:--

(1)

(ii)

(iii)

(iv)

v)

(vi)

To grant adequate compensation to the appellant from
18.03.2017 1.e. date of handing over of fit-out possession, till the
date of registry of flat, in favour of the appellant.

To modify the order of grant of compensation @ Rs.5/- per sq.ft.
for the period from 01.01.2014 to 17.03.2017 and allow the
compensation @ 24% per annum of the total sale consideration,

on parity basis.

To modify the order of grant of compensation of Rs.50,000/- for
violation of Section 18(3) of the Act 2016 and allow the

compensation of an amount of Rs.3,00,000/- on this account.

To grant compensation of Rs.5,00,000/- on account of poor

quality construction.

To pass an order to refund an amount of Rs.2,85,285/- recovered
from the appellant on account of alleged increased area charges

and lease rent, without any basis.

To pass an order to refund an amount of Rs.1,26,500/- recovered

from the appellant on account of alleged lease rent.

The respondent no. 2 (M/s Gardenia India Ltd.) filed its objection to the

memo of appeal and submitted that the appellant has earlier filed a
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complaint No. ADJ/NCR144/09/1519/2019 before the U.P. Real Estate
Regulatory Authority in which the respondent no. 2 has submitted its

detailed reply/written statement.

In pursuance to the Act 2016 and the Rules 2016, upon uploading of all
required sanctions, drawings, approvals etc. of the project, the
UPRERA registered the project of the respondent vide Registration No.
UPRERAPRJ110023.

In the instant case the appellant was provisionally allotted a unit bearing
No. E-405 in Tower E, project “Gardenia Gateway” situated at Plot No.
9, Sector-75, Noida, UP and a Flat Allottee Agreement was executed
between the appellant and the respondent on 25.03.2011. At the time of
signing the Flat Allottee Agreement dated 25.03.2011, the appellant and

the respondent agreed to the terms of clause 28 of the said Agreement.

The project in which the appellant is claiming compensation for delay
in delivery of possession was affected by force majeure reasons which
were beyond the control of the respondent/promoter and as such the
appellant has no right to claim any compensation for the intermediate

period.

There have been a number of circumstances which have resulted in the
delay of the project i.e. restriction by NGT on carrying out the project,
litigation of land acquisition, dharna pradarshan by farmers, threats by

farmers and other court cases.

The possession of the said flat has been handed over to the appellant on
18.03.2017. The appellant inspected the said flat and satisfied himself
about the quality of construction, fittings and fixtures and all other

aspects of the said flat at that time.

When more than 50% of the project is ready, the buyers/allottees do not
have right to seek refund as already held by Haryana Real Estate
Regulatory Authority and if the buyer seeks refund, it shall be governed
by the provisions of the Builder Buyer Agreement and his earnest

money is liable to be forfeited.
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As per the provisions of Flat Allottee Agreement the appellant is
requested to invoke arbitration before approaching any other authority

for redressal of dispute.

In plethora of decisions of the Hon’ble Supreme Court it has
categorically been laid down that the agreed clauses of contract are
binding on the parties and the courts shall not interfere with the terms

and conditions agreed to between the parties.

The construction of the said project is complete and the respondent has
already obtained Occupancy Certificate from the Noida Development
Authority. The respondent has already offered possession of the unit
for fit-out purpose to the appellant, to which the appellant has duly

accepted.

The new deadline for completion of the project is 30.07.2020. The
respondent is following all the norms, criteria and guidelines provided
by UPRERA and the Act 2016 to complete the construction of the said
project before the deadline.

The appellant filed his reply to the objection of the respondent denying
the averments made in the objection and reiterating the averments made
in the memo of appeal. The appellant further submitted that in terms of
the Flat Allottee’s Agreement, the respondent has assured to handover
the legal possession to the appellant as mentioned in the Agreement.
The said possession was required to be handed over to the appellant
only after obtaining the completion/occupancy certificates. Due to
various deficiencies in construction by the respondent and due to
deviation of sanctioned plan/layout map, the concerned authority denied
to give completion certificate to the respondent for the project in

question.

The respondent has not finished the construction of various amenities
and common facilities such as common parking in basement,
community center, swimming pool, park, and club as promised in the
agreement. Various commercial shops and complexes have been
constructed upon the land provided for the said common facilities. This
is also a reason due to which the concerned authority has not granted

the occupancy certificate.
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Though the occupancy certificate was not provided to the respondent,
yet the respondent compelled the appellant to take illegal possession of
the said flat in the name of ‘fit-out possession’. Due to unavailability of
completion/occupancy certificate the appellant is not able to get the said

flat registered in his name, which is gross violation of the agreement.

The respondent has failed to complete the construction and register the
flat in the name of the appellant, even after lapse of many years. The
ground of clause 28 of the agreement taken by the respondent for the
delay in completion of construction due to force majeure is false,

incorrect and misrepresentative.

The delay in construction of the flat is due to the reason that the
respondent has siphoned off the money paid by the appellant and other
allottees, to some other project and Directors/Management/Employees
of the respondent have illegally transferred the funds to their own
accounts. Moreover, the respondent had taken a loan of Rs.71 crores
fraudulently by mortgaging the entire land and building constructed or
to be constructed on Plot No.GH-09, Sector-75, (Eco City) Noida
having area of 20,000 sq. meters. Once various flats constructed upon
the said plot have been already booked and sold to various buyers, the
act of respondent to mortgage the said land and the flats constructed
upon it, is very well covered under the criminal offence of breach of
trust, cheating and fraud which are punishable under the Indian Penal

Code, 1860.

The grounds of stay on construction by NGT, Hon’ble Allahabad High
Court, litigation by farmers against land acquisition and various other
reasons are not relevant in the present case since the respondent was
well aware of these circumstances while entering into the agreement

and giving undertaking to handover the possession as per agreement.

The ground of arbitration taken by the respondent is
totally wrong and misplaced. The Act 2016 is a special statute and
shall override the Arbitration and Conciliation Act, 1996 or any other
Act. Section 89 of the Act 2016 provides that the Act shall have effect

notwithstanding anything inconsistent contained in any other law for
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the time being in force. Thus the provisions of the Act 2016 override

Section 8 of the Arbitration and Conciliation Act, 1996.

The respondent has cheated not only to the appellant but to all the
buyers who have purchased flat in the society. The respondent has not
even provided basic amenities to the appellant and other residents of the
society and deviated the sanctioned plan without permission of the

concerned authority and siphoned off the money.

Fit-out possession is not a legal possession, therefore, the respondent
cannot claim that it has given legal possession to the appellant. It is

denied that the respondent completed the said project on time.

Heard Shri Nitesh Annan, learned counsel for the appellant and Shri

Rajesh Kumar Verma, learned counsel for the respondent.

On examination of the pleadings, documents on record of the appeal
and submissions of learned counsel for the parties, the factual matrix of
the case is that the appellant booked a flat vide application dated
23.02.2010 in the project of the respondent “Gardenia Gateway” Phase-
1, located at Plot No. 09, Sector-75, Noida and was allotted a Unit No.
405, at 5" Floor, Tower-E with super area of 1150 sq.ft. at the total cost
of Rs.27,30,000/-. Subsequently, a Flat Allottees Agreement was
executed on 25.03.2011 containing various terms and conditions. The
relevant provisions of the Flat Allottees Agreement are being

reproduced for examination and appreciation:--

“2. That the Flat Allottee(s) hereby agree/s to pay the Developer the
basic sale price and other development/preferential charges and
additional charges as per the payment plan opted by the Flat
Allottee(s) and described in ANNEXURE “B”.

3. That the Flat Allottee(s) hereby agree/s that he shall pay the
price of the said Flat and other charges calculated on the basis
of super area which is understood to include pro-rata share of
the common areas in the Complex. It is further understood and
agreed by the Flat Allottee(s) that the super area given in the
Agreement is tentative and subject to change upon approval of
final building plan(s) and/or on completion of construction of the
Complex. The Flat Allottee(s) hereby agree/s that no claim
monetary or otherwise will be raised in case of any change.
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That the Flat Allottee(s) hereby agree/s that he shall pay the
price of the said Flat and other charges calculated on the basis
of super area which is understood to include pro-rata share of
the common areas in the Complex which is as per the layout
plan/building plan. It is further understood and agreed by the
Flat Allottee(s) that the super area given in this Agreement is
tentative and subject to change upon approval of final building
plan(s) and/or on completion of construction of the Complex or
change in FAR or any rules, regulations and by laws. The Flat
Allottee(s) hereby agree/s that no claim, monetary or otherwise,
will be raised in case of any change.

That both the parties have agreed that the cost of the
development and construction of the said Flat is escalation free,
save and except in creases, which the Flat Allottee(s) hereby
agree/s to pay due to increases in Flat area and increase in Govt.
rates, taxes, cesses etc. and/or any other charges which may be
levied or imposed by the Govt./Statutory Authorities from time to
time. If any provision of the existing and future laws, guidelines,
directions etc. of any Government or the Competent Authorities
made applicable to the said Flat/said Complex requiring the
Developer to provide pollution control devices, effluent treatment
plant, water harvesting system etc. in the said Complex then, the
cost of such additional devices, equipments etc. shall also be
borne and paid by the Flat Allottee(s) in proportion to the area of
his/their Flat to the total area of all the flats in the said Complex,
as and when demanded by the Developer.

That the Developer is responsible for providing internal
development within the said Complex which inter-alia includes
(i) laying of roads, (ii) laying of water lines, (iii) laying of sewer
lines, (iv) laying of electrical lines. However, it is understood
that external or peripheral services such as trunk water and
sewer lines, storm water drains, roads, electricity, horticulture
etc. are to be provided by the Govt. or the concerned authority
upto the periphery of the said Complex.

That it is agreed by the parties that the fire fighting equipment
and/or preventive measures may be installed by the Developer in
the common area if required by any law/byelaw, order or
directions or guidelines of the Govt/any Statutory
Authority/Body or if deemed necessary by the Flat Allottee(s) and
the costs thereof shall be chargeable extra from the Flat
Allottee(s) on pro-rata basis.

That the Flat Allottee (s) hereby agree/s to make all the payments
within time as per the terms of Schedule of Payments as
mentioned above and / or as may be demanded by the Developer
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from time to time without any reminders from the Developer
through A/c Payee Cheque(s)/Demand Draft(s) in favour of M/s
GARDENIA INDIA LTD. payable at Delhi/New Delhi. The
receipt of payment shall be issued by the Developer in the name
of first Flat Allottee(s) in case the said Flat is allotted to joint
Flat Allottee(s)] irrespective of payment received from any other
person.

That it is agreed by the Flat Allottee(s) that the timely payment of
installments and other allied charges indicated herein is the
essence of this Agreement. It shall be incumbent on the Flat
Allottee(s) to comply with the terms of payment and the Flat
Allottee(s) herein has/have agreed that the Developer is under no
obligation to send reminders for payments. If payment is not
received by the Developer within the period as indicated in the
payment plan opted by the Flat Allottee(s) or if there is any other
breach of terms of this Agreement then, the allotment may be
cancelled.

That in the event of failure of the Flat Allottee(s) to perform
his/their obligations or to fulfill all the terms and conditions set
out in this Agreement, the Flat Allottee(s) hereby authorizes the
Developer to forfeit, out of the amounts paid by him, the earnest
money as aforementioned together with any interest on
installments, interest on delayed payment due or payable and the
allotment of the said Flat shall stand cancelled. However, in
exceptional circumstances the Developer may, in its absolute
discretion, condone the delay in payment by charging penal
interest @ 18% p.a. for up to one month delay from the due date
of outstanding and @ 24% p.a. up to next two months thereafter
on all outstanding dues from their respective due dates. The
amount paid over and above the earnest money if any, shall
however be refunded to the Flat Allottee(s) by the Developer
without any interest after re-allotment of the said Flat and after
compliance of certain formalities by the Flat Allottee(s).

The construction of the complex is likely to be completed as early
as possible subject, however, to force majeure, regular and
timely payments by the Allottee(s), availability of building
material etc., change of laws by Government/local authorities
etc. No claim by way of damage or compensation shall lie
against the Developer in case of delay in handing over of the
possession on account of the aforesaid reasons or any other
reasons beyond the control of the Developer. The Complex is
proposed to be completed by “December 2013”. However, if
there is delay in possession beyond due date due to any other
reason, the Developer will pay the Allottee(s) a sum at the rate of
Rs.5/- (Rs. Five only) per sq.ft. of super area per month for the
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period of delay to the Flat Allottee(s) provided, however, that the
Flat Allottee(s) has made payment of all installments towards the
sale consideration of the said Flat in time and without making
any delay to the Developer.

That the Developer shall not be held responsible or liable for not
performing any of its obligations or undertakings provided for in
this Agreement if such performance is prevented, delayed or
hindered by Act of God, fire storm, flood, explosion, war, riot,
terrorist acts, sabotage, inability to procure or general shortage
of energy, labour, equipment, facilities, materials or supplies,
strikes, lock outs action of labour unions or any other cause
(Whether similar or dissimilar to the foregoing) not within the
reasonable control of the Developer. Further, the Developers
shall not be held liable for any delay in delivery of possession of
the said flat to the Flat Allottee(s) if the delay is caused due to
carrying out any alternate/additional work demanded by the Flat
Allottee(s) in the said Flat at any point of time during
development of the said Flat.

That the Developer proposes to develop a recreational club with
a pool, gym and health club and Multi-Purpose Hall in the
complex subject to the permissions/sanctions from the statutory
bodies for the purpose of social activities and the Flat Allottee/s
has agreed to avail Membership of this club. This club may be
developed simultaneous to or after development of the said
Apartment. It is understood by the Flat Allottee(s) that the
charges for Membership of the club would be separate and the
Flat Allottee(s) has to apply for its Membership separately on the
Payment of the applicable charges. The grant of Membership of
the club is the sole discretion of the Developer. The flat
Allottee(s) agree(s) that the maintenance and running of the club
would be the exclusive right of Developer or its nominee/s and
the Developer or its Nominee would be solely entitled to run the
same without any interference from the Flat Allottee(s) or
resident welfare association or anybody else. The club & multi-
purpose Hall shall be managed by the Developer or its nominee/s
& the flat allottee/s or Resident Welfare Association or anybody
else shall not interfere in the same. In all eventualities the
ownership of the club & multi-purpose Hall its equipment,
building, furniture etc. and rights in the land underneath shall
continue to vest in the Developer irrespective of the fact that its
management is with the Developer and or its nominee/s or a
third party appointed for the purpose. The Flat Allottee/s may be
entitled to avail of the facilities/services provide by the club &
multi-purpose Hall as per the Developer rules and regulations
and on Payments of such charges as may be fixed by the
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Developer from time to time an or grant of membership by the
Developer. The Developer in its description may grant the
membership of the club to anyone other than Flat Allottee(s) and
Flat Allottee (s) shall have no objective to it.”

As per clause 27 of the Flat Allottee(s) Agreement the complex was
proposed to be completed by December 2013 and offer of fit out
possession was given vide letter dated 31.01.2017 in pursuance to the
request and undertaking of the allottee/appellant dated 31.01.2017 and
possession of the flat was taken by the appellant on 18.03.2017 after
duly signing the fit out possession letter, wherein it has been mentioned
that the allottees have inspected the flat and have satisfied themselves
about the quality of the construction, fittings, fixtures and all other
aspects of the said flat, the details of the fittings and fixtures are given

in Schedule-B of the letter.

It appears that after shifting in the said flat the appellants realized that
the basic amenities and facilities were missing and there were various
short comings. Feeling aggrieved by the short comings and not
providing basic amenities the appellant approached the Adjudicating
Officer of RERA vide Complaint No. ADJ/NCR144/09/1519/2019
(Anil Kumar Grover Vs. M/S Gardenia India Ltd.) on 16.09.2019
raising the issue of delay of almost 5 years in delivery of possession
that too fit out possession, pointing out deficiencies in the amenities,
quality of construction and deviation from the sanctioned plan and

sought compensation in the following manner:--

(i) PLC charged for 4" floor but flat allotted on 5™ floor = Rs.30,000/-

(11) Increased area deviation from original plan, construction
of shops in area meant for facilities. =Rs.3,00,000/-

(111) Almost 5 years delay in possession
that too fit out possession. =Rs.3,00,000/-

(iv) Extremely poor quality of material and
workmanship, no finishing work done,
shabby exterior walls and windows parapets,
broken plasters, open shafts, common area
and railing not painted etc. =Rs.10,00,000/-

The Adjudicating Officer examined the issue after exchange of

pleadings and framed the following 4 questions:--
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(1)  Whether the possession of the flat in question has not been
provided within the prescribed period in terms of the agreement?

If yes, then its effect?

(2) Whether delay in completion of the project is on account of force
majeure as mentioned in the reply, or the respondent is

responsible for the delay in possession?
(3) Whether the matter ought to have been referred to arbitration?

(4) Whether the complainant is entitled for compensation? If yes,

then what amount of compensation the complainant is entitled?

The Adjudicating Officer, after examining the provisions of Section
18(1) of the Act 2016 and the clauses of Flat Allottee(s) Agreement
dated 25.03.2011 concluded that as per provisions of Clause 27 of the
agreement the possession of the flat was to be given by December 2013
and for the delay the allottee is entitled for compensation at the rate of
Rs.5/- per sq.ft. per month on 1265 sq.ft. of super area. Further in
pursuance to the provisions of agreement the possession was to be
given by December 2013, whereas fit out possession was given on
18.03.2017, therefore, the Promoter/respondent has violated the terms
of the agreement and delayed the delivery of possession. The
Adjudicating Officer (A.O.) further examined the provisions of Section
19 (10) of the Act 2016 regarding possession after obtaining OC/CC
and as the respondent compelled the complainant to take fit out
possession without OC/CC, opined that the possession cannot be said to
be in accordance with the provisions of the Act 2016 and the
Promoter/respondent cannot be relieved from his obligations. Since
various works were to be completed by the Promoter/respondent,
therefore, the possession is not legal and the A.O. held the
Promoter/respondent liable for violation of the provisions of the
agreement and answered question no. (1) in favour of the

complainant/appellant.

While answering questions no. (2) and rejecting the claim of the
Promoter/respondent for delay due to force majeure, the Adjudicating

Officer observed that the Promoter/respondent is responsible for delay
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in not providing possession of the flat mentioned in the agreement.

Question no. (2) was answered against the Promoter/respondent.

On the issue of reference to arbitration [question no. (3)] the
Adjudicating Officer opined that under the provisions of the Act 2016
he has right and jurisdiction to hear the matter. Question no. (3) was

answered against the Promoter/respondent.

On question no. (4) regarding entitlement and quantum of
compensation the Adjudicating Officer upheld the claim of the
complainant and granted compensation with effect from 01.01.2014 to
17.03.2017 at the rate of Rs.5/- per sq.ft. per month on the super area of
1265 sq.ft. and for violation of the provisions of Section 11(4) read with
Section 14 of the Act 2016 held the Promoter/respondent responsible
under Section 18(3) of the Act 2016 and awarded compensation of
Rs.50,000/-.

The Adjudicating Officer also examined regarding deficiencies and not
providing amenities as per the agreement by the Promoter/respondent
and taking into consideration the situation prevailing in the country
caused by Covid-19 pandemic while withholding the issues covered
under the provisions of Section 14(3) of the Act 2016, directed the
Promoter/respondent to complete the incomplete works, mentioned at
page 15 of the order, by 31.01.2021 and after obtaining OC/CC ensure
the registration of the conveyance deed and gave liberty to the
complainant/appellant that if the Promoter/respondent fails to remove
the defects and complete the incomplete works by 31.01.2021 as well as
execute the conveyance deed after obtaining OC/CC along with other
NOCs, then the complainant/appellant may approach the Adjudicating

Officer for seeking compensation.

The appellant feeling aggrieved against the partial allowing of the
complaint approached this Tribunal by means of the present appeal
along with other allottees of the project by filing independent appeals.
The appellant has challenged the impugned order passed by the
Adjudicating Officer on the ground that the order is arbitrary and
discriminatory and not in consonance with the facts of the present case

as no compensation has been granted; to the appellant after fit out
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possession i.e. 18.03.2017 till date and the Adjudicating Officer failed
to consider that since fit out possession is not a legal possession,
therefore, the appellant is entitled to compensation from 18.03.2017 till
obtaining of OC/CC and registration of the conveyance deed in favour
of the appellant. It has also been alleged that the Adjudicating Officer
has granted inadequate and very low compensation and the agreement
is one sided. The Adjudicating Officer has also not considered the fact
that the Promoter/respondent has illegally extracted the amount of

Rs.2,85,285/- from the appellant on account of increased area etc.

In order to appreciate the issues involved in the present appeal we deem

it proper to frame the following issues:--

(1)  Whether the Promoter/respondent was justified in asking amount

for increased super area of the flat from 1150 sq.ft. to 1265 sq.ft.?

(2)  Whether the terms and conditions of Flat Allottee(s)’s
Agreement, charging interest at the rate of 18% p.a. for upto 1
month delay and at the rate of 24% p.a. upto next two months
thereafter on all outstanding dues from the defaulting allottee
vide Clause 19; and giving only Rs. 5/= per sq. ft. per month in
case of default on the part of the promoter in handing over the
possession within the stipulated date vide Clause 27 fall in the

category of fair, just and equitable terms of Agreement?

(3) Whether the Adjudicating Officer was correct in awarding the
interest as compensation in terms of Clause 27 of the Agreement
and if not, at least what minimum rate of interest ought to have

been allowed?

(4) Whether the grant of compensation of Rs.50,000/- by the
Adjudicating Officer to the allottee/complainant was just and
appropriate as well as is in consonance with the provisions of
Section 11(4), Section 14 read with Section 18(3) of the Act
20167

(5) Whether the order of Adjudicating Officer regarding non-
consideration of compensation at this stage with respect to

defects, amenities, essential and incomplete works as per the
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provisions of Section 14(3) of the Act 2016, and grant of time till
31.01.2021 to complete the same and execute the conveyance
deed after obtaining OC/CC and other NOCs and giving liberty
to approach the Adjudicating Officer by way of fresh complaint
if the Promoter/respondent failed to make compliance of the

directions by 31.01.2021, is justified?

(6) Whether the appellant, in order to substantiate the claim of
compensation, submitted any evidence for
appreciation/examination by the Adjudicating Officer for

determination of the compensation?

Under the scheme of the Act, 2016 the Adjudicating Officer is
appointed by the State Government under Section 71 for the purpose of
adjudicating compensation under Sections 12,14, 18 and 19. Sub-
sections (2) and (3) of Section 71 of the Act lay down the procedure for
exercising power for adjudging the claim and Section 72 of the Act lays
down the factors to be taken into account by the Adjudicating Officer
for adjudicating the quantum of compensation. The provisions of
Section 71 (3) give jurisdiction to the Adjudicating Officer to hold
enquiry to satisfy that the person has failed to comply with the
provisions of any of the Sections 12,14, 18 and 19 providing for

compensation.

Section 72 provides guidelines to the Adjudicating Officer regarding
factors to be taken into consideration by him for adjudicating quantum
of compensation under Section 71. Section 72 of the Act, for the sake

of convenience, is reproduced as follows:--

“72 Factors to be taken into account by adjudicating

officer.—

While adjudging the quantum of compensation or interest, as
the case may be, under section 71, the adjudicating officer
shall have due regard to the following factors, namely:—

(a) the amount of disproportionate gain or unfair advantage,
wherever quantifiable, made as a result of the default;

(b) the amount of loss caused as a result of the default;

(c) the repetitive nature of the default;
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(d) such other factors which the adjudicating officer
considers necessary to the case in furtherance of

b

Justice.’

20.2 On examination of the scheme of the Act it is evident that jurisdiction
of the Adjudicating Officer is to adjudge compensation under Sections
12,14,18 and 19 in accordance with the procedure laid down in Sections
71 and 72 of the Act. The powers, roles, domain and jurisdiction of the
Adjudicating Officer has been clearly defined under the scheme of the
Act. On thorough examination we found that ‘compensation’ has not
been defined under the Act, 2016. However, ‘compensation’ has been
defined in some other statutes like Workman Compensation Act and
Land Acquisition Act. To settle the claim under the Motor Vehicle Act,
the term ‘compensation’ is being used invariably and compensation is
awarded accordingly. Compensation can be granted under the heads
pecuniary and non-pecuniary losses. In the case of Mr. R.D.
Hattangadi Vs. M/S Pest Control (India) Pv.t. Ltd.,, AIR 1995
Supreme Court, page 755, the Hon’ble Supreme Court was pleased to

observe as under:--

(X3

Broadly speaking while fixing an amount of
compensation payable to a victim of an accident, the
damages have to be assessed separately as pecuniary
damages and special damages. Pecuniary damages are
those which the victim has actually incurred and which
is capable of being calculated in terms of money-,
whereas non-pecuniary damages are those which are
incapable of being assessed by  arithmetical
calculations. In order to appreciate two concepts
pecuniary damages may, include expenses incurred by
the claimant : (i) medical attendance; (ii) loss of earning
of profit upto the date of trial; (iii) other material loss.
So far non-pecuniary damages are concerned, they may
include (i) damages for mental and physical shock, pain
suffering, already suffered or likely to be suffered in
future; (ii damages to compensate for the loss of
amenities of life which may include a variety of matters
i.e. on account of injury the claimant may not be able to
walk, run or sit; (iii) damages for the loss of expectation
of life, i.e. on account of injury the normal longevity of
the person concerned is shortened; (iv) inconvenience,
hardship, discomfort, disappointment, frustration and
mental stress in life.”
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20.3 The Hon’ble Supreme Court while examining the issue of entitlement
to compensation in H.U.D.A. and another versus Shakuntla Devi,
(2017) 2 SCC 301 made some essential observations which are also
rudimentary for awarding compensation and quantum of compensation
in consumer protection cases concerning real estate matters. The

observations of Hon’ble Supreme Court are summarized as under:--

(a) that the sine qua non for entitlement of compensation is proof of loss
or injury suffered by the consumer due to the negligence of the opposite
party. Once the said conditions are satisfied, the consumer forum would
have to decide the quantum of compensation to which consumer is

entitled.

(b) that there cannot be any dispute that the computation of
compensation has to be fair, reasonable and commensurate to the loss
or injury. There is a duty cast on the consumer forum to take into
account all the relevant factors for arriving at the compensation to be

paid.

(c) the calculation of damages depends on the facts and circumstances
of each case. No hard and fast rule can be laid down for universal

application.

(d) that while awarding of compensation, a consumer forum has to take
into account all the relevant factors and assess compensation on the
basis of accepted legal principles, on moderation. It is for the consumer
forum to grant compensation to the extent it finds it reasonable, fair and
proper in the facts and circumstances of a given case according to the
established judicial standards where the claimant is able to establish his

charge.

(e) that compensation cannot be uniform and can best be illustrated by
considering cases where possession is being directed to be delivered
and cases where only monies are directed to be returned. In cases
where possession is being directed to be delivered the compensation for
harassment will necessarily have to be less because in a way, that party
is being compensated by increase in the value of the property, he is

getting.
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(f) that in cases where the consumer forum has directed delivery of
possession, the party has to a certain extent already got a benefit. The
cost of the land/flat would have come up in the meantime. Of course,
even in such cases, where the delivery of possession has been directed
there could be compensation for harassment/loss. But such
compensation has to be worked out after looking to the facts of each
case and after determining the amount of harassment/loss that has been

caused to the consumer.

The Hon’ble Supreme Court in the case of Bangalore Development
Authority versus Syndicate Bank (2007)6 SCC 711 in the matter of self
financing scheme while laying down principles for delay in the delivery
of possession was pleased to observe that if some statute steps in and
creates any statutory obligation on the part of development authority in
the contractual field, the matter will be governed by the provisions of
that statute. The relevant portions of paras10, 10(a) and 10(b) are being

extracted hereinbelow: —

“10. Where a Development Authority forms layouts
and allots plots/flats (or houses) by inviting
applications, the following general principles regulate
the granting of relief to a consumer (applicant for
allotment) who complains of delay in delivery or non-
delivery and seeks redressal under the Consumer
Protection Act, 1986 ('Act’ for short) - [vide : Lucknow
Development Authority vs. M. K. Gupta- 1994 (1)
SCC 243, Ghaziabad Development Authority vs.
Balbir Singh - 2004 (5) SCC 65, and Haryana
Development Authority vs. Darsh Kumar - 2005 (9)
SCC 449, as also Ghaziabad Development Authority
vs. Union of India - 2000 (6) SCC 113]:

(a) Where the development authority having received
the full price, does not deliver possession of the
allotted plot/flat/house within the time stipulated or
within a reasonable time, or where the allotment is
cancelled or possession is refused without any
justifiable cause, the allottee is entitled for refund of
the amount paid, with reasonable interest thereon from
the date of payment to date of refund. In addition, the
allottee may also be entitled to compensation, as may
be decided with reference to the facts of each case.
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(b) Where no time is stipulated for performance of the
contract (that is for delivery), or where time is not the
essence of the contract and the buyer does not issue a
notice making time the essence by fixing a reasonable
time for performance, if the buyer, instead of
rescinding the contract on the ground of non-
performance, accepts the belated performance in terms
of the contract, there is no question of any breach or
payment of damages under the general law governing
contracts. However, if some statute steps in and
creates any statutory obligations on the part of the
development authority in the contractual field, the
matter will be governed by the provisions of that
Statute.

Subsequently the Hon’ble Supreme Court in Civil Appeal No.
6051/2002 (Ghaziabad Development Authority Vs. Shakuntala
Rohatgi), decided on 04.03.2009, placed reliance on the case of

Bangalore development authority versus syndicate Bank (supra).

After promulgation of the Act of 2016, the issue of compensation is
required to be examined and decided as per the provisions of section 71
and 72 of the Act of 2016 for non-compliance of any of the provisions
specified in Sub-Section (1) of Section 71 i.e. Sections 12,14,18 and 19
of the Act, 2016.

The word “fail to comply with the provisions of any of the sections as
specified in sub section (1)” used in Sub-Section (3) of Section 71,
means failure of the promoter to comply with the requirements
mentioned in Sections 12, 14, 18 and 19 of the Act of 2016. The
Adjudicating Officer after holding enquiry while adjudging the
quantum of compensation or interest as the case may be, shall have due
regard to the factors mentioned in Section 72. The compensation may

be adjudged either as a quantitative or as compensatory interest.

The Adjudicating Officer, thus, has been conferred with power to direct
for making payment of compensation or interest, as the case may be,
“as he thinks fit” in accordance with the provisions of Sections 12,14,18
and 19 of the Act after taking into consideration the factors enumerated

in Section 72 of the Act. Therefore, in our considered view, for
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determination of compensation the Adjudicating Officer has to hold
enquiry regarding amount of loss caused as a result of default and since
the proceedings before the Adjudicating Officer are of summary nature,
therefore, evidence, rather documentary evidence, are required to be
placed by the complainant/aggrieved person before the Adjudicating
Officer who, after providing opportunity to the respondent, will
determine the quantum of compensation to be awarded to the

complainant/aggrieved person, if any.

Issue No.(1). From the pleadings and examination of the record it is
evident that the Promoter/respondent was required to provide
possession of the flat in question to the appellant, as per Clause 27 of
the agreement, by 31.12.2013. The Promoter/respondent, taking into
consideration the request and undertaking of the appellant dated
31.01.2017 offered fit out possession vide letter dated 31.01.2017 and
the fit out possession was taken by the appellant on 18.03.2017 after
signing the possession letter wherein it has been mentioned that the
allottees (Anil Kumar Grover and Indu Grover) have inspected the flat
and have satisfied themselves about the quality of the construction,
fittings and fixtures and all other aspects of the said flat, the details of
the fittings and fixtures are given in Schedule-B of the letter. As per
submission of the appellant on shifting in the flat in question he found
various defects and deficiencies as well as the amenities having not

been provided as per terms of the agreement dated 25.03.2011.

As far as the grievance of the appellant regarding enhancement of the
super area from 1150 sq.ft. to 1265 sq.ft. is concerned the same is
squarely covered by the provisions of Clauses 3, 5 and 6 of the Flat
Allottee(s) Agreement dated 25.03.2011 wherein it has been agreed
between the parties that the price of the said flat and other charges
calculated on the basis of super area which is understood to include pro-
rata share of the common areas in the complex. It is further understood
and agreed by the Flat Allottee(s) that the super area given in the
agreement is tentative and subject to change upon approval of final
building plan and/or on completion of construction of the complex and
both the parties have agreed that the cost of development and

construction of the said flat is escalation free save and except increases
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which the flat allottee(s) agree to pay due to increase in flat area.
Therefore, it can safely be observed that the appellant was fully aware
about the fact that there can be change in the super area of the flat and

in case of increase he was liable to pay the same on pro-rata basis.

The demand of the Promoter/respondent for the enhanced super area of
the flat from 1150 sq.ft. to 1265 sq.ft. is fully justified and is in
accordance with the provisions of clauses 3, 5 and 6 of the agreement

dated 25.03.2011. The issue no. (1) is decided in favour of the

Promoter/respondent.

Issue no. (2) relates to the terms and conditions of Flat Allottee(s)’s
Agreement, charging interest at the rate of 18% p.a. for upto 1 month
delay and at the rate of 24% p.a. upto next two months thereafter on all
outstanding dues from the defaulting allottee vide Clause 19 and giving
only Rs. 5/= per sq. ft. per month in case of default on the part of the
promoter in handing over the possession within the stipulated date vide
Clause 27 fall in the category of fair, just and equitable terms of

Agreement.

Clause 27 of the Flat Allottee(s) Agreement dated 25.03.2011 provides
that the construction of the complex is proposed to be completed by
December 2013. However, if there is delay in possession beyond due
date due to any reason, the developer will pay the allottee a sum at the
rate of Rs.5/- per sq.ft. of super area per month for the period of delay
to allottee, provided, that the allottee has made payment of all
installments towards the sale consideration of the flat in time to the
developer. If we calculate the value of Rs. 5/= per sq.ft. per month for a
flat of 1265 sq.ft., it works out to Rs. 75,900/= per annum. For a flat of
initial sale price/total cost of Rs. 27,30,000/=, it gives a return of only

about 2.8% percent per annum.

Clause 19 of the Flat Allottee(s) Agreement dated 25.03.2011 provides
that in case the allottee fails to perform his obligations or to fulfill all
the terms and conditions set out in the Agreement, the Developer will
forfeit the earnest money together with any interest on installments,

interest on delayed payment due or payable; and the allotment of the
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said Flat shall stand cancelled. However, in exceptional circumstances
the Developer may condone the delay in payment by charging penal
interest @ 18% p.a. for up to one month delay from the due date of
outstanding and @ 24% p.a. up to next two months thereafter on all
outstanding dues. The amount paid over and above the earnest money if
any, shall however be refunded to the allottees by the Developer

without any interest after re-allotment of the said Flat.

Having examined the Clauses of Flat Allottee(s) Agreement, we would
like to examine the laws on contracts. In this connection, it is useful to
note what Chitty has to say about the old ideas of freedom of contract in
modern times. The relevant passages are to be found in Chitty on
Contracts, Twenty-fifth Edition, Volume- I, in para 4, and are as

follows :-

"These ideas have to a large extent lost their appeal
today. “Freedom of contract”, it has been said, “is a
reasonable social ideal only to the extent that equality
of bargaining power between contracting parties can
be assumed, and no injury is done to the economic
interests of the community at large.” Freedom of
contract is of little value when one party has no
alternative between accepting a set of terms proposed
by the other or doing without the goods or services
offered. Many contracts entered into by public utility
undertakings and others take the form of a set of terms
fixed in advance by ome party and not open to
discussion by the other. These are called “contracts
d’adhesion” by French lawyers. Traders frequently
contract, not on individually negotiated terms, but on
those contained in a standard form of contract settled
by a trade association. And the terms of an employee’s
contract of employment may be determined by
agreement between his trade union and his employer,
or by a statutory scheme of employment. Such
transactions are nevertheless contracts
notwithstanding that freedom of contract is to a great
extent lacking.

Where freedom of contract is absent, the disadvantages
to consumers or members of the public have to some
extent been offset by administrative procedure for
consultation, and by legislation. Many statutes
introduce terms into contracts which the parties are
forbidden to exclude, or declare that certain provisions
in a contract shall be void. And the courts have
developed a number of devices for refusing to
implement exemption clauses imposed by the
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economically stronger party on the weaker, although
they have not recognised in themselves any general
power (except by statute) to declare broadly that an
exemption clause will not be enforced unless it is
reasonable. Again, more recently, certain of the judges
appear to have recognised the possibility of relief from
contractual obligations on the ground of “inequality of
bargaining power”.

22.4 Now turning to the question regarding one sided, unfair and

22.5

unreasonable agreement terms of a contract, the Hon'ble Supreme
Court in LIC of India and Anr. Vs. Consumer Education & Research
Centre & Ors., (1995) 5SSC 482, decided on 10th May 1995, was

pleased to observe that :-

"in dotted line contracts there would be no occasion
for a weaker party to bargain or to assume to have
equal bargaining power. He has either to accept or
leave the services or goods in terms of the dotted
line ........ imposed by the stronger party or go without
them. It will also apply where a man has no choice, or
rather no meaningful choice, but to give his assent to a
contract or to sign on the dotted line.........".

Recently, the Hon'ble Supreme Court in Pioneer Urban Land &
Infrastructure Ltd. Vs. Govindan Raghavan, Il (2019) CPJ 34(SC),
rejected the plea of the builder that it should not be directed to pay
interest at the rate of 10.7% as the agreement provided for only 6%

interest. The Hon'ble Supreme Court observed that:-

“6.7. A term of a contract will not be final and binding
if it is shown that the flat purchasers had no option but
to sign on the dotted line, on a contract framed by the
builder. The contractual terms of the Agreement dated
08.05.2012 are ex-facie one-sided, wunfair, and
unreasonable. The incorporation of such one-sided
clauses in an agreement constitutes an unfair trade
practice as per Section 2 (r) of the Consumer
Protection Act, 1986 since it adopts unfair methods or
practices for the purpose of selling the flats by the
Builder.

7. In view of the above discussion, we have no
hesitation in holding that the terms of the Apartment
Buyer’s Agreement dated 08.05.2012 were wholly one-
sided and unfair to the Respondent — Flat Purchaser.
The Appellant — Builder could not seek to bind the
Respondent with such one-sided contractual terms.”
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Subsequently, in Wg. Cdr. Arifur Rahman Khan & Ors. Vs. DLF
Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667
affirming the view taken in the Judgment in Pioneer’s case (supra) the
Hon'ble Supreme Court held that the term of the agreement authored by
the Developer does not maintain a level platform between the
Developer and the flat purchaser. The stringent terms imposed on the
flat purchaser are not in consonance with the obligation of the
Developer to meet the time lines for construction and handing over
possession, and do not reflect an even bargain. The failure of the
Developer to comply with the contractual obligation to provide the flat
within the contractually stipulated period, would amount to a deficiency
of service. Given the one-sided nature of the Apartment Buyer’s
Agreement, the consumer fora had the jurisdiction to award just and
reasonable compensation as an incident of the power to direct removal

of deficiency in service.

Moreover, Section 23 of the Contract Act, 1872 provides that what
consideration and objects are lawful, and what are not. It says that the
consideration or object of an agreement is lawful, unless, it is forbidden
by law; or is of such a nature that, if permitted, it would defeat the
provisions of any law; or is fraudulent; or involves or implies, injury to
the person or property of another; or the Court regards it as immoral, or
opposed to public policy. In each of these cases, the consideration or
object of an agreement is said to be unlawful. Every agreement of

which the object or consideration is unlawful is void.

Thus, where the terms of a contract show that the flat purchasers had no
option but to sign on the dotted line, on a contract framed by the
builder, then certainly such contractual terms of the Agreement are one
sided, unfair and unreasonable. It would also be referred as an
unconscionable bargain. An unconscionable bargain would be one
which is irreconcilable with what is right or reasonable or the terms of
which are so unfair and unreasonable that they shock conscience of the

Court.

From the pleadings it is admitted position that the flat was to be given

by the Promoter/respondent by December 2013 and in pursuance to the
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request and undertaking of the allottee/appellant dated 31.01.2017 the
fit out possession was offered vide letter dated 31.01.2017 and the fit
out possession was taken by the appellant on 18.03.2017 after duly
signing the fit out possession letter, wherein it has been mentioned that
the allottees have inspected the flat and have satisfied themselves about
the quality of the construction, fittings and fixtures and all other aspects
of the said flat, the details of the fittings and fixtures are given in

Schedule-B of the letter.

22.10 In sub-para (VII) of para 5 of the memo of appeal the appellant stated
that after shifting to the said flat, the appellant had realized and had also
come to know that all the basic amenities and facilities, for which the
appellant was charged by the respondent, were not provided and the flat
was not fit for living. Thus it is evident that the appellant after taking
fit out possession on 18.03.2017 shifted to the flat in question.

22.11 The Adjudicating Officer on examining the fact that the
complainant/appellant had shifted to the flat in question granted
compensation in the shape of interest from the proposed date of
possession till taking of fit out possession of the flat by the appellant.
The rate of interest for delay in possession beyond the due date is
provided in Clause 27 of the Flat Allottee(s) Agreement dated
25.03.2011.

22.12 On due consideration, we are of the view that the rules, terms &
conditions provided in the Flat Allottee(s)’s Agreement dated
25.03.2011, specially those pertaining to interest/ penalty to be paid by
the allottee and the promoter in case of the default on their respective
parts, are heavily loaded in favour of the promoter (i.e. the respondent
no. 2) and the buyer (appellant) is in an obvious disadvantaged position
and has no real choice but to agree to the rules, terms & conditions of
the Flat Allottee(s)’s Agreement in order to buy a residential flat of his
dreams, using his hard earned savings. Such terms and conditions of
agreement fall in the category of "dotted line" agreements or "one
sided, unfair and unreasonable" agreements, as observed by the Hon'ble
Apex Court in several cases. We, thus do not agree with the direction

no. 1(a) of the Adjudicating Officer's order dated 03.07.2020, and we
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hold that A. O. ought to have examined the complaint as per the
provisions of the Act, Rules and Regulations and not merely on the
basis of the terms and conditions of the Flat Allottee(s)’s Agreement.

Issue no. (2) is decided accordingly.

Issue no. (3) is regarding whether the Adjudicating Officer was correct
in awarding the interest as compensation in terms of Clause 27 of the
Agreement and if not, at least what minimum rate of interest ought to

have been allowed?

A perusal of the complaint dated 16.09.2019 (placed at S. No. 36 to 39
of the Appeal No. 367/2020) made by the appellant before the
Regulatory Authority indicates that the respondent was charged
maintenance charges of Rs. 25000/- from almost one year back while fit
out possession letter was given on 18.03.2017; and there was a delay of
almost 5 years in completion of the project and the promoter used
inferior quality material and workmanship, as well as promised
facilities like Club house, gym, swimming pool, basement parking etc.

were not provided.

An examination of the A.O.’s order passed on 03.07.2020 reveals that
the A.O. under direction 1(a) has awarded to the complainant/allottee
Rs. 5/- per sq. ft. per month for the delay period i.e. from 01.01.2014 to
17.03.2017 on the super area i.e. 1265 sq. ft. We have already held
earlier that A.O. ought to have examined the complaints as per the
provisions of the Act, Rules and Regulations and not merely on the
basis of the terms and conditions of the Flat Allottees Agreement, since
the terms and conditions are heavily loaded against the
respondents/buyers. Now, the question that remains to be examined
under Issue No. (3) is to what minimum rate of interest ought to have

been allowed for the delay period.

Section 18(1) of the Act clearly specifies that if a promoter fails to give
possession of a flat duly completed by the date specified, and if an
allottee does not intend to withdraw from the project, then he shall be
paid interest by the promoter for every month of delay till handing over

of the possession at such rate as may be prescribed. Section 71(3) lays
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down that the A.O. may direct the promoter to pay such compensation
or interest, as he thinks fit in accordance with the provisions of Section
12, 14, 18 & 19 of the Act. We, therefore, hold that an allottee
(appellant) is entitled for getting interest and/or compensation on

account of delayed possession under the scheme of the Act of 2016.

We have also examined various Rules of U.P. Real Estate (Regulation
and Development) Rules, 2016. Rule 15 deals with "Rate of interest
payable by the promoter to the allottee". Although there is a misprint in
Rule 15 to the extent that Rule 14(4) has been copied against Rule 15,
yet the intent of the Legislation is clear from the heading of Rule 15
that promoter has to pay interest to the allottee for any violation of any

of the provisions of the Act and Rules by the promoter.

The U.P. Government vide Notification No. 1673/eight-3-18-65
vividh/16 dated 12.10.2018 has notified “The Uttar Pradesh Real Estate
(Regulation and Development) (Agreement for sale/lease) Rules, 2018
(hereinafter referred to as “Rules 2018”). In para 9.2 (ii) and 9.3(i) of
these Rules, it is specified that:-

“9(ii). The allottee shall have the option of terminating
the Agreement in which case the Promoter shall be
liable to refund the entire money paid by the allottee
under any head whatsoever towards the purchase of
the apartment, along with interest at the rate equal to
MCLR (Marginal Cost of Lending Rate) on home loan
of State Bank of India +1% unless provided otherwise
under the Rules. Within forty-five days of receiving the
termination notice:

Provided that where an Allottee does not intend to
withdraw from the Project or terminate the Agreement,
he shall be paid, by the Promoter, interest at the rate
prescribed in the Rules, for every month of delay till
the handing over of the possession of the
(Apartment/Plot), which shall be paid by the Promoter
to the Allottee within forty-five days of it becoming due.

9.3(i).The Allotee shall be considered under a
condition of Default, on the occurrence of the
following events:

(i) In case the Allottee fails to make payment for
2(two)- consecutive demands made by the Promoter as
per the Payment Plan annexed hereto, despite having
been issued notice in that regard the Allottee shall be
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liable to pay interest to the Promoter on the unpaid
amount at the rate equal to MCLR (Marginal Cost of
Lending Rate) on home loan of State Bank of India
+1% unless provided otherwise under the Rules. The
Promoter must not be in default to take this benefit.”

It 1s noted that these Rules of 2018, notified by the U.P. Government,
are in consonance to the definition of interest as provided under Section
2(za) of the Act in as much as that the interest chargeable from the
allottee by the Promoter, in case of default, is equal to the rate of
interest which Promoter is liable to pay to the allottee, in case of

delayed possession/default on the part of the Promoter.

On examining the quantum of interest to be paid by the respondent no.
2 to the appellant, we first examine the meaning of MCLR. The term
MCLR stands for the Marginal Cost of Lending Rate, which is the
minimum interest that a bank can lend at. The RBI introduced the
MCLR methodology for fixing interest rate from 01.04.2016 and the
MCLR replaced the base rate structure, which had been in place since
July 2010. Banks review and publish MCLR's every month. Since the
allottees of the Real Estate have to often take loan to supplement their
savings before buying a property, the A.O.'s direction for interest at the
rate of MCLR +1% is equitable and just for the reason that the home
buyers when they receive an interest at the rate of MCLR +1% for the
period of delayed possession, their cost of borrowing money from the
bank, gets more or less off-set by the interest they get for the delayed

possession.

We have come across various orders of the Regulatory Authority as
well as of the A.O. wherein they had granted interest at the rate of
MCLR+1% per annum in case of delayed projects. This Tribunal had
an occasion to examine the issue of rate of interest at MCLR+1%
awarded by the Regulatory Authority in Appeal No. 295 of 2019 (U.P.
Avas Vikas Parishad Vs. Devesh Kumar Tiwari) decided on
20.02.2020, in which the Tribunal had held as follows:-

“We feel that this imbalance is on account of the fact
that the buyer/allottee has much less bargaining power
as compared to the seller in the real estate market and
therefore the buyers/allottees have no choice but to
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sign on such "dotted line", "one sided, unfair and
unreasonable” terms and conditions/Agreements. We
are therefore of the view that the rate of MCLR +1% ,
as prescribed by the Government and as being ordered
by the Regulatory Authority, be payable from the date
of deposit of money in case the allottee wishes to
withdraw  from the project; and from the
specified/expected date of possession in case the
allottee wishes to stay in the project, would balance
the equities and are just and fair and will fall within

the term "interest at such rate as may be prescribed"
as used in Sections 12, 18 & 19......... 7

23.9 In view of the above, we are of the view that the appellant is entitled for
interest on account of delayed possession and the award which was
granted by the A.O. i.e. Rs. 5/- per sq. ft. per month for the delay period
i.e. from 01.01.2014 to 17.03.2017 on the super area i.e. 1265 sq. ft., as
per Clause 27 of the Flat Allottee(s)’s Agreement is not fair, just and
reasonable — as it doesn’t balance the equities between the parties; and
the A.O. ought not have based his direction 1(a) totally on the basis of
Clauses of the Agreement only. The A.O. ought to have taken light
from the Rules 2018, which prescribes interest at the rate of MCLR+ 1
percent per annum for default either on the part of allottee or on the part
of a promoter. We are, therefore, of the view that the rate of interest of
MCLR +1% p.a., as prescribed by the Government and as being
ordered by the Regulatory Authority, and A.O. in the past, be payable
on the total cost/initial sale price (i.e. Rs. 27,30,000/= — including PLC
Club membership, power backup, fire fighting, external electrification,
Interest free maintenance security, etc. — in the case of Appeal No.
367/2020), from 01.01.2014 till the date of taking fit out possession (i.e.
till 17.03.2017 in leading case), in case the allottee wishes to stay in the
project. While determining interest on the allottee’s money, we have
considered only initial sale price/total cost; and we have not taken into
consideration the extra amount charged on account of the increased
super area, since it has been raised by the Promoter for the first time
vide letter dated 31.01.2017 (placed at S. No. 69 of the Appeal No.
367/2020) and has been paid by the allottee(s) just prior to taking over

the fit out possession. Issue no. (3) is answered accordingly.
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Issue no. (4) is as to whether grant of compensation of Rs.50,000/- by
the Adjudicating Officer to the allottee/complainant/appellant was just
and appropriate as well as in consonance with the provisions of Section

11(4), Section 14 read with Section 18(3) of the Act 2016.

Section 11 of the Act 2016 provides for functions and duties of the
Promoter. Sub-section (4) (b) of Section 11 of the Act 2016 cast a duty
upon the Promoter to obtain the completion certificate or the occupancy
certificate, or both, as applicable, from the relevant competent
authority, as per local laws or other laws for the time being in force and
to make it available to the allottees individually or to the association of
allottees, as the case may be. Sub-section (4) (d) of Section 11 of the
Act 2016 further mandates the Promoter to provide and maintain the
essential services, on reasonable charges, till the taking over of the
maintenance of the project by the association of the allottees. Sub-
section (4)(f) of Section 11 of the Act 2016 requires the Promoter to
execute conveyance deed of the apartment, plot or building, as the case
may be, in favour of the allottee along with the undivided proportionate
titled in the common areas to the association of allottees or competent
authority, as the case may be, as provided under Section 17 of the Act
2016. Section 14 of the Act 2016 provides for adherence to sanctioned
plans and project specifications by the promoter. The Adjudicating
Officer, after examining the issue in depth and taking into consideration
the inspection reports dated 03.10.2019, 08.11.2019 and 20.07.2020 had
come to the conclusion that the Promoter/respondent failed to discharge
its obligations imposed on him under the provisions of the Act 2016,
Rules and Regulations made thereunder as well as in accordance with
the terms and conditions of the Flat Allottee(s) Agreement dated
25.03.2011, hence Promoter/respondent is liable to pay compensation in
pursuance of Section 18(3) of the Act 2016 and thought it appropriate

to award compensation of Rs.50,000/- to the complainant/appellant.

The requirement as per Section 71 read with Section 72 of the Act 2016
is that on account of non compliance of the provisions of Sections

12,14,18 and 19 of the Act the Adjudicating Officer while adjudging
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the quantum of compensation or interest, as the case may be, shall have

due regard to the following factors, namely:--

(a) the amount of disproportionate gain or unfair advantage, wherever

quantifiable, made as a result of the default;
(b) the amount of loss caused as a result of the default;
(c) the repetitive nature of the default;

(d) such other factors which the adjudicating officer considers

necessary to the case in furtherance of justice.

The compensation has to be fair and reasonable commensurate to the
loss or injury. The compensation depends upon the facts and
circumstances of each case. In cases where possession is being directed
to be delivered or possession has been taken the compensation will
necessarily have to be less because the complainant is being
compensated for increase in the value of the property he is getting. In
our considered view no hard and universal rule can be laid down for
application and the sufferer or compensation seeker has to provide

evidences for the losses suffered in pursuance to the provisions of

Section 72 of the Act 2016.

On examination of the impugned order we found that the Adjudicating
Officer while granting compensation of Rs.50,000/- for violation of the
provisions of Sections 11(4), 14 and 18(3) of the Act, is just and
appropriate  as the Adjudicating Officer had directed the
Promoter/respondent to rectify the defects and deficiencies as indicated
at page 15 of the impugned order, by 31.01.2021 as well as gave liberty
to the complainant/appellant to approach the Adjudicating Officer again
in case of failure by the Promoter/respondent to comply the directions

by 31.01.2021. Issue no. (4) is decided accordingly.

Issue No. (5): While examining issue no. 5, we found that the
Adjudicating Officer refrained himself from quantifying the
compensation while passing the impugned order regarding defects,
amenities, essential and incomplete works as the provisions of Section

14(3) of the Act 2016 provide, and directed the Promoter/respondent to
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complete the deficiencies and incomplete works and get the conveyance

deed executed after obtaining OC/CC along with other NOCs.

The Adjudicating Officer narrated the details of NOCs as well as list of
incomplete works at page 15 of the impugned order and gave liberty to
the complainant/appellant to approach the Adjudicating Officer again in
case the Promoter/respondent failed to comply the directions regarding
completion of incomplete works and obtain NOCs including OC/CC as
well as execution of conveyance deed. As various incomplete works
were required to be completed by the Promoter/respondent and it was
too early to determine the issue of compensation without giving first

opportunity to the Promoter/respondent to remove the defects.

We are of the view that the Adjudicating Officer was right in directing
the Promoter/respondent to remove the defects and complete the
remaining work and after obtaining NOCs along with OC/CC from the
concerned competent authorities execute the conveyance deed in favour
of the complainant/allottee/appellant and in case of failure by the
Promoter/respondent in doing so, the complainant/appellant is at liberty
to approach the Adjudicating Officer again raising the issues in
pursuance to the provisions of Section 14(3) of the Act 2016 and non-
compliance of the directions given to the Promoter/respondent in the
impugned order by 31.01.2021, for seeking compensation. Issue no. (5)

is decided accordingly.

Issue No. (6): Vide issue no. (6) we are required to examine as to
whether the appellant, in order to substantiate the claim of
compensation, submitted any evidence for appreciation/examination by
the Adjudicating Officer for determination of the compensation. On
examination of the complaint as well as record of the present appeal we
found that the appellant has not placed anything or any document on
record to support his claim for compensation before the Adjudicating
Officer except the three inspection reports prepared by the authorities of
RERA dated 03.10.2019, 08.11.2019 and 20.07.2020, in pursuance to
the order of the Adjudicating Officer.
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26.1 The complainant/appellant was required to give evidence including

217.

documentary evidence in pursuance to Section 72 of the Act regarding
the amount of loss caused as a result of default or repetitive nature of
default for determination of the quantum of compensation. On
examination of the record we found that appellant has placed nothing
on record to support his claim for compensation before the
Adjudicating Officer, nor any document or receipts have been placed
before this Tribunal to justify his claim. Issue no. (6) is decided

accordingly.

The Adjudicating Officer on examining the fact that as per Clause 27 of
the Agreement dated 25.03.2011 the possession of the flat in question
was to be given by December, 2013 and for the delay the
Promoter/respondent was required to pay compensation at the rate of
Rs.5/- per sq.ft. per month of the super area and taking into
consideration the fact that fit out possession was taken by the appellant
on 18.03.2017, awarded compensation from 01.01.2014 to 17.03.2017
on the super area of the flat i.e. 1265 sq.ft. at the rate of Rs.5/- per sq.ft.
per month and awarded compensation of Rs.50,000/- for other short
comings, to be paid to the appellant within 60 days from the date of
uploading of the order on the portal of UPRERA, failing which further
interest at the rate of MCLR+1% was directed to be paid on the amount
of compensation till the actual payment. The Adjudicating Officer
taking into consideration various incomplete works, amenities etc.
mentioned in the internal page 15 of the order and taking into
consideration the peculiar situation caused by Covid-19 pandemic,
while refraining himself from quantification of the compensation for
violation of the provisions of Section 14(3) of the Act 2016, directed
the respondent to complete the same by 31.01.2021 and after obtaining
OC/CC and other NOCs execute the conveyance deed of the flat by
31.01.2021 failing which the complainants/appellants were given
liberty to claim compensation by approaching the Adjudicating Officer
again for incomplete works. We do not find any illegality, infirmity or
bias in the order of the A.O. except that under Direction 1(a) the penalty
of Rs. 5/= per sq.ft. per month based on Clause 27 of the Agreement is

not just and fair, and the minimum rate of interest in the form of
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compensation ought to have been at the rate of MCLR+ 1 percent p.a.
on the initial sale price/total cost of the flat from 01.01.2014 till the date

of taking over the fit out possession by the allottee.

28. Accordingly, we partially allow the appeal with modification in

direction no. 1 of the order of the Adjudicating Officer as under:-

A. “The respondent no. 2 (M/s Gardenia India Ltd.) is directed to pay
to the allottee (s) of the flat (s) an interest at the rate of MCLR+ 1
percent per annum on the initial sale price/total cost mentioned in
the Agreement, for the delay period from 01.01.2014 till the date
of taking (fit out) possession.”

Rest of the order of A.O. will remain unchanged.

B. Respondent No. 2 is directed to ensure compliance of this order
within 45 days, failing which appellants will be at liberty to
approach UP RERA for execution of the respective orders of A.O.
in accordance with the modification made by this Tribunal’s

order/judgment.

29. All the connected appeals are also disposed off in similar terms as

indicated hereinabove in Para 28 of this judgment.

30. No order as to costs.

Dated: 08.02.2022
Shakir/GauravSri/- (Rajiv Misra) (D. K. Arora)

This judgment was pronounced through video conferencing.

Dated: 08.02.2022
Shakir/GauravSri/- (Rajiv Misra) (D. K. Arora)



