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The present appeal has been preferred by Sri Arun Kumar (hereinafter
referred to as the ‘appellant’) under Section 44(1) of the Real Estate
(Regulation and Development) Act 2016 (hereinafter referred to as ‘the Act
2016’) against the order dated 29.07.2019 passed by the Real Estate
Regulatory Authority, Lucknow (hereinafter referred to as the ‘Regulatory
Authority’) in Complaint No. LKO162/05/1080/2019 whereby the complaint
of the appellant was dismissed on the ground of maintainability observing

that the complaint of the appellant is of civil nature.

The facts of the case, in brief, as culled out from the memo of appeal, are
that the appellant booked a unit (plot) in the project “Sharda Estate”
Lucknow of respondent no. 2 and the appellant paid the cost of the unit i.e.
Rs.2,53,125/-, but respondent no. 2 failed to provide possession. Feeling
aggrieved by the act of respondent no. 2, the appellant preferred the
complaint before the Regulatory Authority on 25.05.2019, which was
dismissed by the Regulatory Authority vide impugned order dated
29.07.2019.

The appellant has challenged the impugned order dated 29.07.2019 on the

following grounds:--
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(A) The transaction of sum of Rs.2,53,125/- done to the promoter creates
the legal binding on promoter to fulfill the condition for which the

sum has been given to him.

(B) The order passed by the Regulatory Authority has cameleer reasons
and liable to be set aside as it has been passed by not using his judicial

mind.

(C)  As per the amount paid to the promoter, Section 13 of the Act 2016 is
applicable in favour of the appellant.

(D) The complaint filed under Section 31 of the Act is as per law and the
appellant has all legal right to proceed for getting the order in its
favour as the Regulatory Authority in its order itself stated that

interest of the complainant is involved in the property in question.
The appellant has sought the following reliefs in the present appeal:--

(@) To pass an order or direction to set aside/quash the impugned order
dated 29.07.2019 in Complaint No. LKO162/05/1080/2019 passed by
the Regulatory Authority.

(b) To issue such other and further suitable order or direction which the
Tribunal may deem fit and proper in the facts and circumstances of

the present case.

Respondent no. 1 filed its objection to the grounds of appeal and submitted
that the appeal is misconceived and the order passed by the Regulatory
Authority is perfectly just and proper.

The complaint of the appellant has been held to be not coming within the
purview of the Act 2016 on cogent and plausible reason as per statutory

arrangement.

Section 2(d) of the Act 2016 provides the definition of “allottee” and Section
31 of the Act 2016 provides for filing of a complaint by an aggrieved person.
Section 2 (zg) of the Act 2016 defines “person”.  As per definition of
“allottee” the appellant is not an allottee, as neither he has been allotted plot,
apartment or building or sold nor there is an agreement between the
appellant and respondent no. 2. In the instant case the appellant is not an

allottee. He may have deposited some amount with respondent no. 2, but he
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cannot be defined as person. To bring him within the ambit of aggrieved
person, he has to establish his right and relative duty of respondent no. 2,
that too within the ambit of Act 2016. The rights and duties of allottee are
provided in Section 19. Since the appellant is not an allottee, he cannot
claim to possess any right flowing from Section 19. Since no legal right
accrued to the appellant under the Act 2016, notwithstanding legal right
under General Civil Law, he cannot be said to be person aggrieved, though
he may bring a regular civil suit or any other legal proceedings before any
competent court of law including that of Consumer Forum but not before the

Regulatory Authority.

The Regulatory Authority is creation of Statute and it cannot stretch or
transgress its jurisdiction beyond what has been conferred on it by the Act
2016. The conditions precedent for return of amount and payment of
compensation are inherently found in Section 18 of the Act. For return of
amount and compensation, only aggrieved person can file complaint under
Section 31 of the Act 2016 and since the appellant is not an allottee, he
cannot claim return of amount and compensation under Section 18 of the

Act 2016.

For the purpose of Act 2016, the appellant can be said to be annoyed person
but not an aggrieved person so as to maintain a complaint under Section 31

of the Act 2016

No objection has been filed by respondent no. 2 to the grounds of appeal.
Initially Sr1 Dushyant Singh, Advocate appeared in this case on behalf of
respondent no. 2, but thereafter he did not appear on about 7 dates, therefore,
vide order dated 12.02.2021 the case was directed to proceed ex-parte

against respondent no. 2.
Heard Sri Shashi Kant Verma, learned counsel for the appellant.

On examination of the pleadings, records and submissions of respective

parties, the admitted position is as under:--

As per averments of the appellant, he booked a unit (plot) in the project
“Sharda Estate” Lucknow of respondent no. 2 and the appellant paid the cost
of the unit i.e. Rs.2,53,125/-. As respondent no. 2 failed to provide

possession, the appellant preferred the complaint before the Regulatory
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Authority on 25.05.2019 seeking relief for directing respondent no.2 to hand
over possession of Plot No. D-69 to the appellant. The complaint of the
appellant was rejected by the Regulatory Authority vide impugned order
dated 29.07.2019 on the ground of being not maintainable. The appellant
feeling aggrieved against the impugned order dated 29.07.2019 preferred the
instant appeal praying for setting aside the impugned order dated 29.07.2019
and for passing suitable orders/directions which this Tribunal may deem fit

and proper in the facts and circumstances of the present case.

In order to appreciate the controversy on the basis of pleadings on record,
grounds pressed by the learned counsel for the appellant as well as
averments/objections of respondent no. 1, we deem it proper to frame the

following issues:--
(1)  Whether the appellant is an allottee of respondent no. 2?

(2)  Whether the appellant falls in the category of person aggrieved under
Section 31 of the Act 2016?

(3)  Whether there is any illegality of perversity in the impugned order of
the Regulatory Authority dated 29.07.2019?

Vide Issue no. (1) we are required to examined as to whether the appellant is

an allottee of respondent no. 2.

As per appellant he booked a unit (plot) in the project “Sharda Estate”
Lucknow of respondent no. 2 and the appellant paid the cost of the unit i.e.
Rs.2,53,125/-. On examination of the record we are unable to find any
allotment letter or agreement executed between the appellant and respondent
no. 2. The appellant has also not brought on record the receipt of payment
of Rs.2,53,125/- made to respondent no. 2. On examination of the pleadings
we also noticed that nothing has been mentioned as to how the said amount
has been paid to respondent no. 2. Section 2(d) of the Act 2016 defines the

‘allottee’ as under:--

“allottee” in relation to a real estate project, means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who

subsequently acquires the said allotment through sale, transfer or
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otherwise, but does not include a person to whom such plot,

apartment or building, as the case may be, is given on rent.

As stated hereinabove there is nothing on record nor any specific pleading
from which it can be inferred that the appellant is an allottee of a unit (plot)
in the project “Sharda Estate” Lucknow of respondent no. 2 and as such in
absence of any documentary proof we conclude that the appellant does not

fall in the definition of ‘allottee’. Issue mo. (1) is answered accordingly.

Vide Issue no. (2) we are required to examine as to whether the appellant

falls in the category of ‘person aggrieved’ under Section 31 of the Act 2016.

Section 31 of the Act 2016 provides for filing complaint by aggrieved
person. Section 2 (zg) of the Act 2016 defines ‘person’. Under the scheme
of the Act 2016 the ‘person’ for filing a complaint has to be an ‘aggrieved
person’ and further there has to be a project registered under the provisions
of the Act 2016 and the said person aggrieved is required to be an ‘allottee’.
As per the provisions of Section 2(d) of the Act 2016 mere depositing some
amount towards booking will not grant a person the status of an ‘allottee’ as
in pursuance to the application/request for booking, the acceptance of the

same and consequential allotment is necessary.

In view of the above analysis we conclude that the appellant is not a person

aggrieved. Issue no. (2) is answered accordingly.

Vide Issue no. (3) we are required to examine as to whether there is any
illegality of perversity in the impugned order of the Regulatory Authority
dated 29.07.2019.

We have gone through the impugned order of the Regulatory Authority
dated 29.07.2019 and found that the Regulatory Authority examined the
complaint of the appellant in detail and taking into consideration the
provisions of Section 18(1) of the Act 2016, as well as the fact that the
complainant/appellant neither has been issued any allotment letter nor any
agreement has been executed between the parties, held that the dispute being
of civil nature, the complaint of the appellant is not maintainable under the

provisions of the Act 2016 and rejected the same.



11.2 On examination of the pleadings, record of appeal and submissions of
learned counsel for the parties, we do not find any illegality or perversity in

the impugned order dated 29.07.2019. Issue no. (3) is answered accordingly.

13. In view of the aforesaid analysis, we do not find any illegality or perversity
in the impugned order dated 29.07.2019 passed by the Regulatory Authority.
Accordingly the appeal is dismissed.

14. No order as to costs.

Dated: 29" September, 2022
Shakir (K. K. Jain) (D. K. Arora)



