BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.
Appeal No.570 OF 2022
Dr.ManSingh ... Appellant.
Vs.
Parth Infrabuild Pvt.Ltd. ... Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr.Devindar Singh Chaudhry, Technical Member.

1. Heard Sri Rachit Sondhi, learned counsel for appellant and Sri Saurabh

Mishra, learned counsel for respondent.

2. The appellant/allottee by the instant appeal is raising challenge to the
judgment and order dated 16.06.2022, passed by the Uttar Pradesh Real
Estate Regulatory Authority (for short, Regulatory Authority), at
Lucknow, arising from Complaint No.LKO162/09/82762/2021, whereby,
a direction came to be issued to the respondent promoter to refund the
amount deposited by the appellant in terms of paragraph-9 and 10 of the
application form along with interest at MCLR+1%.

3. The grievance of the appellant is that paragraph-9 and 10 of the
application is not applicable, for the reason that the appellant sought
refund of his deposit due to default of the respondent promoter as the
respondent expressed its inability to provide the agreed flat. It is not a

case of cancellation of the agreement by the appellant.

4. The short question that arises for consideration is as to whether the
appellant is entitled to refund of his deposit in terms of Section 18(1) of
the Real Estate (Regulation and Development) Act, 2016 (for short Act,
2016), and/or, in alternative as to whether the impugned order is just and

lawful.



The facts, inter se, parties are not in dispute.

The appellant had applied for a flat 2BHK + Study in the project, ‘Garden
Residency’, Kanpur Road, Lucknow. The unit came to be allotted on
14.10.2015. The cost of the unit was at Rs.51,50,700/-. The unit was
situated in cluster 1-B/1311 (area 137.03 sqm.), Block 13, First Floor. As
per schedule, appellant paid all amount at Rs.16,43,084/- until
07.04.2016. As per terms and conditions of the allotment letter, the unit
was to be handed over within 36 months, plus minus, six months i.e. on
or before 14.02.2018. The project got inordinately delayed, subsequently,
came to be registered with U.P.RERA as an ongoing project, wherein, the
completion date furnished by the respondent was 28.02.2023. In other
words, respondent had defaulted being unable to deliver the unit as to the

due declared date i.e. 14.02.2018.

It appears that respondent vide communication dated 10.07.2017
informed the appellant that the allotted unit is being sought to be changed
to flat number 201 (admeasuring 137.12 sqm.). The respondent sought
consent of the appellant for the changed unit. The appellant declined to
consent vide communication dated 11.07.2017, wherein, it was
categorically stated that he seeks refund of the amount. The respondent
did not act upon the request of the appellant, neither proceeded further
with the offer.

Thereafter again appellant made an application on 10.01.2018 seeking
refund of his entire deposited amount, which was not honoured by the
respondent. The appellant thereafter on 28.09.2021 filed a complaint
under Section 31 of the Act before the Regulatory Authority seeking
refund of deposit and interest. The complaint came to be allowed,
however, the Regulatory Authority directed that the deposit be refunded

in terms of paragraph-9 and 10 of the application form.

We have carefully perused the paragraphs 9 and 10 (i)(b), wherein, it has
been provided that 10 percent of sale consideration of the floor shall
constitute the earnest money. Further, paragraph 10(i)(b) provides to
forfeit/deduct the earnest money together with any brokerage, dealer
commission and interest on instalments due but unpaid and interest on

delayed payments.
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In other words, Regulatory Authority was of the opinion that the
appellant is seeking termination of the agreement and does not intend to
continue with the project, whereas, the case setup by the appellant was
that the respondent was in default as the promoter failed to deliver the
unit on or before the due agreed date i.e. 14.02.2018. Further, the
respondent vide communication dated 10.07.2017 made a fresh offer to
the appellant to accept an alternate flat bearing unit no.201 instead of the
agreed unit i.e. 1311. The appellant out rightly rejected the offer and

requested the respondent to refund the amount.

In this backdrop, the learned counsel for appellant submits that the earlier
agreement, if any, stands terminated at behest of the respondent/promoter
for the reason that respondent expressed its shows inability to handing
over or to provide the agreed unit bearing no.1311, instead the respondent
offered a new unit bearing number 201, which was not accepted by the

appellant.

It 1s urged that since the offer made by the respondent promoter was not
accepted, there was no fresh contract in respect of the unit offered. The
appellant cannot be compelled by the promoter to accept an alternate unit
for which the appellant was not agreeable. It is in this backdrop, it is
urged that the appellant was entitled to refund of his entire amount along
with interest thereon. It is not a case of termination of agreement at
behest of the appellant for the agreed unit allotted in 2015. Almost after
two years respondent made a fresh offer for an alternate project which
was declined by the appellant, hence, there was no concluded contract.

The earlier agreement came to be terminated by the respondent.

In any case it is submitted that as per the case of the respondent, the
project was inordinately delayed and the respondent/promoter failed to
handover possession of the unit on or before the due declared date i.e.
14.02.2018. In terms of Section 18(1) of the Act, 2016, the appellant was
entitled to withdraw from the delayed project and claim refund and

interest, as well as, compensation.

In rebuttal, learned counsel for respondent does not dispute the fact and
submits that the respondent’s project was delayed beyond the due

declared date, further, respondent was not in a position to provide the unit
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bearing number 1311, agreed between the parties, therefore, alternate unit

came to be offered, which was declined by the appellant.

In view thereof, Regulatory Authority committed an error in directing the
respondent to refund the amount after making deductions in terms of
paras-9 and 10 of the conditions mentioned in the application form. The
agreement came to be terminated by the conduct of the respondent as he
was not in a position to offer the unit but offered an alternate unit which
was declined. The Regulatory Authority committed an error in enforcing
an agreement which came to be terminated by the respondent promoter.
Further, the project was inordinately delayed, therefore, the appellant had
a right to withdraw from the project in terms of Section 18 (1) of the Act.

Accordingly, the appeal is allowed by passing the following orders:

(1)  The impugned order dated 16.06.2022, passed by the Regulatory
Authority is set aside and quashed.

(1))  The respondent/promoter shall refund Rs.16,43,084/- deposited by
the appellant along with interest thereon at MCLR+1% from the
date of deposit till the date of payment within 45 days from the
date of uploading this order on the portal of Tribunal.

(i11)) In the event of non-compliance of the above order, it would be
open for the appellant to get the judgment and order executed in
accordance with law.

(iv) No order as to cost.

Dated : 04.07.2025

Irfan

(Devindar Singh Chaudhry) (Suneet Kumar)



