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1. Heard learned counsel for the parties. 

 

2. Appellant/allottee by the present appeal is raising challenge to the order dated 

06.07.2022 passed by the learned Regulatory Authority at Lucknow, in Complaint 

No. LKO162/10/83029/2021, whereby, the complaint of the appellant for interest 

till handing over possession of the unit came to be rejected on the ground that 

present complaint is second complaint instituted by the allottee.  

 

3. The sole question that arises for consideration is, as to whether the 

appellant/allottee is entitled to delay interest w.e.f. 25.12.2015 to 05.04.2019, i.e. 

till the date of handing over possession, or, in the alternative whether the complaint 

was maintainable on dismissal of the earlier complaint.  

 

4. The facts inter-se parties are not in dispute. Appellant/allottee came to be allotted a 

unit being Flat No. 1404 in “Paarth Aadyant Phase-1, Sector -7, Gomti Nagar 

Extension, Lucknow, launched by the respondent/promoter. Builder Buyer 

Agreement (for short ‘BBA’) came to be executed on 27.12.2013. The project was 



to be completed within thirty months from the date of commencement of 

construction i.e. on or before 25.12.2015. The project got delayed, possession of 

the unit was handed over on 05.04.2019; the Occupancy/Completion Certificate 

(OC/CC) came to be issued in 2020. Counsel for the respondent does not dispute 

the facts that project was inordinately delayed, and finally physical possession 

came to be handed over on 05.04.2019. In view thereof, appellant in terms of 

proviso to Section 18(1) of U.P. Real Estate (Regulation and Development) Act, 

2016 (for short ‘Act, 2016’) would be entitled to interest till handing over 

possession of the unit to be paid by the promoter. It is not being disputed that 

interest has neither been computed, nor paid by the promoter. Section 18 of the 

Act, 2016 extracted:  

“(1) If the promoter fails to complete or is unable to give possession of an 
apartment, plot or building,—  

(a) in accordance with the terms of the agreement for sale or, as the 
case may be, duly completed by the date specified therein; or  
 

(b) due to discontinuance of his business as a developer on account 
of suspension or revocation of the registration under this Act or for 
any other reason, he shall be liable on demand to the allottees, in 
case the allottee wishes to withdraw from the project, without 
prejudice to any other remedy available, to return the amount 
received by him in respect of that apartment, plot, building, as the 
case may be, with interest at such rate as may be prescribed in this 
behalf including compensation in the manner as provided under this 
Act:  

Provided that where an allottee does not intend to withdraw 
from the project, he shall be paid, by the promoter, interest for 
every month of delay, till the handing over of the possession, at 
such rate as may be prescribed.”  

 
5. In the given facts, the respondent-allottee had not withdrawn from the project and 

continued with the project, which admittedly, was delayed. In terms of proviso to 

Section 18(1) of the Act 2016, promoter was liable to pay interest for delay till 



handing over possession of the unit. Legislature has imposed an obligation upon 

the promoter to pay the delay interest without the allottee having to raise a demand 

to that effect. The proviso to Section 18(1), inter alia, confers an absolute right on 

an allottee to receive delay interest from the promoter, the right cannot be 

curtailed/taken away by the promoter, nor, the promoter can insist that the allottee 

should in the first instance file a complaint for delay interest. The allottee on taking 

possession of the unit would not waive his right to interest or the obligation of the 

appellant-promoter to pay interest to the allottee. The argument of the learned 

counsel for the appellant, if accepted, then in that event every promoter would 

insist on possession of the unit before honouring his obligation to pay the interest. 

The expression ‘shall’ makes the proviso to Section 18(1) mandatory. In the 

circumstances, the allottee cannot be relegated to claim interest till handing over 

possession of the unit on the plea that the appellant-promoter denies to commit 

itself to fulfill its obligation to pay interest which is not being disputed. 

 

6. In the circumstances, appellant is entitled to the delay interest. The next issue that 

requires consideration is, as to whether learned Regulatory Authority was justified 

in summarily rejecting the complaint for the reason that appellant had earlier 

instituted a complaint bearing No. LKO162/0577/2019, wherein, appellant had 

prayed seeking a direction to the respondent/promoter to provide the amenities 

promised in the brochure/advertisement/BBA. The relief for delay interest was not 

sought for the reason that the project was still incomplete and possession was yet 

to be handedover. In the circumstances, the second complaint was for different 

cause of action i.e. interest for the delay of the project and was maintainable. Even 

otherwise, interest component for delay in handing over possession is an obligation 

cast upon the promoter. The promoter, at the stage of settlement of account of the 

unit is bound to disclose the interest component and make payment of the same to 



the allottee, or adjust the amount against the outstanding dues of the allottee. 

Learned counsel for the respondent, on specific query, categorically admits that no 

such computation was determined, nor was the interest component for delay 

computed or adjusted against the outstanding dues, if any. The question is 

accordingly answered. In view thereof, the complaint was maintainable, further, 

appellant was entitled to interest being his statutory right which could not have 

been waived or settled by the promoter. The question is accordingly answered. 

 

7. Having due regard to the facts and circumstances, the appeal is allowed by 

passing following orders :  

 

I. impugned order dated 06.07.2022 is set-aside and quashed; 

 

II. respondent/promoter shall compute and pay interest to the appellant/allottee 

for every month delay w.e.f. 25.12.2015 to 05.04.2019, to be paid within 45 

days from the date this order is uploaded ; 

 
III. respondent/promoter shall pay interest @ MCLR+1% to the appellant on the 

amount computed at II above till the date of payment; 

  

IV. no order as to costs.  

 

(Devindar Singh Chaudhry)                           (Suneet Kumar) 

Dated: 17.02.2025 
PRADEEPKUMAR 


