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Division Bench Court No. 1
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TARIQKHAN e Appellant
Versus

ONE PLACE INFRASTRUCTURE PVT.LTD e Respondent

Counsel for Appellant Counsel for Respondent

DHANANIJAY SRIVASTAVA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member

Sri Dhananjay Srivastava, Advocate is present on behalf of appellant.
No one is present on behalf of respondent.

Record reveals that the matter has already proceeded ex-parte against respondent

vide order dated 11.04.2022.

Submission of the learned counsel for the appellant is that the appellant has
approached this Tribunal challenging the order of the Regulatory Authority dated
18.11.2021 passed on his complaint dated 29.11.2020 for seeking refund of the
deposited amount with respondent due to violation of various grounds and in
variance of Builder Buyer Agreement (BBA) dated 25.05.2019. The complaint
of the appellant was disposed of with the direction to the respondent to refund the
amount of the appellant after deducting of earnest money to the tune of 20% of

the consideration amount as per clause 6 B of BBA.

Learned counsel for the appellant has submitted that the possession of the unit
was to be given by the respondent within 40 months from the date of sanction of
plan/map by the development authority. The appellant has paid total amount of
Rs 17,27,483/- towards sale consideration. It has also been submitted by the

learned counsel for the appellant that the respondent without sanction of plan/map



from the competent authority (i.e. Lucknow Development Authority) proceeded
with construction activities which resulted in issue of ‘Show Cause Notice’ by
the LDA and finally the premises of the respondent were sealed by invoking
provisions of Section 28 (A) (1) of the U.P. Urban Planning & Development Act
1973. Further submission of the learned counsel for the appellant is that the
Regulatory Authority has only taken into the consideration of the provisions of
clause 6 B of the BBA dated 25.05.2019 which provides forfeiture of the earnest

money to the tune of 20% of the total consideration amount of the unit.

The respondent has carried out constructions without sanction of map/plan and
its appears that the project was also got registered with the Regulatory Authority
by misleading facts and there are no details regarding sanction of map/plan
available on the portal of the respondent. Therefore, the activities in pursuance to

the project of the respondent were illegal from the very beginning.

It has also been submitted by the learned counsel for the appellant that the clause
of forfeiture of the earnest money in case of cancellation of the unit is contrary to
the rule 14 of the model agreement between the builder and the buyer and the
Regulatory Authority was required to examine the grievance of the complainant
and was to direct for refund of the amount with interest, deposited by the appellant

without deduction of 20% of earnest money.

On examination, we found that the LDA proceeded against respondent for
carrying out construction activities without sanction of plan/map by it and,
therefore, the premises of the respondent had been sealed in pursuance to the

report of the Enforcement Agency of the LDA.

On examination of the pleadings on record, it is clear that the respondent has
launched the project and started construction activity on same after taking
booking from the various customers without sanction of map/plan from the

competent authority i.e. LDA which resulted in sealing of the premises by the



LDA. Apart from this the respondent has also violated the provisions of the
agreement in variance with the U.P. Real Estate (Regulation & Development)

Rules 2016.

On due consideration we found that as per agreement, time for providing of
possession had not reached, but subsequently it came to light that construction of
the project was carried out by the respondent without sanction of map/plan.
Hence, in our considered view, any jurisdiction for seeking refund of the
deposited amount will not warrant deduction of earnest money from the allottee.
Further, no allottee can be asked to wait for indefinite time. We also found that
the amount of assured return mentioned in the order of the Regulatory Authority
is not covered under the provisions of Act 2016. The direction of RERA while
partly allowing complaint and directing the respondent to return the amount
deposited by the appellant after deducting 20% earnest money is not sustainable

and accordingly the directions are set aside.

The instant appeal is partly allowed with the direction to respondent to refund the
entire deposited amount along interest thereon @MCLR+1% from the date of
deposit till the date payment of same to appellant.

Compliance of this order will be made within 45 days from the date of receipt of
certified copy of this order failing which the appellant is at liberty to approach
Regulatory Authority for execution of this order.

(Sanjai Khare) (D.K. Arora)

Dated: 01.04.2024
MANSINGH



