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The present appeal has been preferred by the M/s Colorful Estates Private
Limited ( hereinafter referred to as the appellant/promoter) under
Section 44(1) of the Real Estate (Regulation and Development Act, 2016
(hereinafter referred to as ‘the Act 2016) against the order dated
21.01.2019 passed by the U. P. Real Estate Regulatory Authority,
Regional Office, Gautam Budh Nagar (hereinafter referred to as ‘the
Regulatory Authority’) in Complaint No. 1220174110, whereby the
appellant/Promoter was directed to provide physical possession to the
complainant and to pay penal interest for the delayed period, as per
penalty mentioned in the Builder Buyer Agreement, till 30.04.2016 and
at the rate of MCLR+1% from 01.05.2016 (the date of promulgation of
Act 2016). The amount of interest/penalty will be adjusted towards final

payment at the time of delivery of possession.

The facts of the case, in brief, as culled out from the memo of appeal,
are that the appellant is a Private Limited Company which has been
constituted and registered under the Companies Act, 1956, having
registered office at R-3/109, Nawada Housing Complex, Uttam Nagar,
New Delhi-110059.
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The appellant had launched a project in the name and style of “Antriksh
Golf View-II" situated at Plot No. Gh-04B, Sector-78, Noida. After
complying with all the necessary formalities a Group Housing Society
containing several Flats/Units of different sizes were constructed by the

appellant.

Pursuant to the application for allotment of a flat by the
complainant/respondent, Unit No. F 1004, 10™ Floor, in Block F,
admeasuring 1345 sq.ft. (super area) was allotted to the respondent for a

total sale consideration of Rs.37,45,825/-.

As per terms and conditions of the allotment letter, 36 months’ time line
was prescribed by the appellant for completion of the project in which

the respondent had booked his flat.

The possession of the aforesaid flat was offered to the respondent on

24.04.2015, but the same was ignored without any reason.

The aforesaid project was complete in the year 2014 and the Occupancy
Certificate was applied vide letter dated 20.10.2014 before the

competent authority.

The competent authority published a public notice for calling of the
objections over the notice vide publication dated 28.12.2015. Thereafter
the authorities raised demand/fee vide letter dated 19.07.2016. In
compliance of the demand letter dated 19.07.2016 the appellant paid the
requisite fee in September 2016.

After all the due process the appellant kept on running from pillar to post
for obtaining the Occupancy Certificate, but the department was
reckless. After huge pressure of the appellant the department handed
over the Occupancy Certificate dated 01.12.2017 to the appellant.

In the meantime the Act 2016 was notified on 25.03.2016. Since the
said project of the appellant i.e. “Antriksh Golf View-II was covered
within the purview of inclusion clause prescribed in Section 3 of the Act,
therefore, the same was registered under RERA on an application made

by the appellant.
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The appellant has already completed the construction work and has also

handed over the physical possession of the flats to its customers by

March, 2015.

As per Section 71 of the Act the very purpose of appointment of the
Adjudicating Officer is to adjudicate the compensation for violations of
Sections 12,14,16,18 and 19 of the Act. Section 71(3) of the Act
provides that the Adjudicating Officer shall conduct an enquiry to
ascertain whether the person against whom the complaint has been filed
has violated the provisions of Sections 12,14,16,18 and 19 of the Act

for the purpose of adjudging compensation or interest.

A conjoint reading of Section 31 and 71 shows that the adjudicating
officer has the power to determine violation under Sections 12,14,16,18
and 19 of the Act for the purpose of awarding compensation and/or
interest whereas the Regulatory Authority has specific power to levy
penalties and to set aside an order canceling allotment. The Regulatory
Authority 1s nowhere specifically empowered by any provisions of the
Act to award any relief enumerated in Sections 12,14,16,18 and 19 of

the Act which are within the purview of the Adjudicating Officer.

The Regulatory Authority has no power to grant compensation to the
respondent as per the Act, 2016 and the Rules 2016.

The appellant/Promoter has challenged the impugned order dated
21.01.2019 passed by the Regulatory Authority, on the following

grounds:--

A. The impugned order dated 21.01.2019 passed by the Regulatory
Authority in Complaint Case No. 1220174110 is wholly without

jurisdiction which is violative of Section 71 of the Act.

B. The application filed by the complainant is violative of Rules 33
and 34 of the Rules.

C. The Regulatory Authority cannot impose fine/penalty on the
promoter or pass an order of refund of deposited money prior to

the expiry of the date of completion of the project fixed by RERA.
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D. The reason for extension/delay of the period of for obtaining the

completion certificate of the project has been explained in detail

by the appellant.

E. Section 71(1) of the Act provides that a Judicial Officer, who is or

has been District Judge would be an Adjudicating Officer for
holding an enquiry in the prescribed manner. In the present case
the adjudication has been done by the Regulatory Authority, who
by no stretch of imagination can be substituted as Adjudicating

Authority under sub-section (1) of Section 71.

F. The appellant for the first time came to know about the impugned

order dated 21.01.2019 passed by the Regulatory Authority when
the appellant received the message dated 06.03.2019.

G. Copy of complaint available on the website of RERA does not

prima facie make out a case of violation of the provisions of the
Act. If at all there is any breach as mentioned in the complaint
then the remedy lies before some other forum and as such the
Regulatory Authority does not have jurisdiction to entertain the

same.

H. The impugned order dated 21.01.2019 passed by the Regulatory

Authority is a non-speaking order.

No adjudication of the complaint was done and unreasoned refund

order has been passed.

The appellant/Promoter has prayed that (i) the impugned order dated
21.01.2019 passed by the Regulatory Authority, be set aside, and (ii) the
matter be remanded back to the Regulatory Authority with direction to

decide the complaint afresh.

The complainant/respondent filed his objection to the appeal and

submitted as follows:--

The appellant offered unlawful offer of possession without any OC/CC,
in April 2015 which the respondent refused. The respondent has already
paid 100% of the amount as per the contract and as demanded by the
appellant in September 2016. Inspite of that the appellant is making all
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efforts to extort more money from the hapless allottees in the name of
various heads. Nowhere in the builder buyer agreement it is mentioned
that all the additional charges being sought from the builder will be
passed on to the allottees. This is a blatant lie. The due date of charges
to be paid by the respondent has been shown to be 4 years back. This
shows malafide intention of the appellant to fleece more money from the
allottees. Moreover, taxation laws clearly say that applicable laws as on
the date of issue of invoice are applicable and not from the date when

the charges were due. The appellant has charged service tax in place of

GST.

The appellant has intentionally reproduced the incomplete and distorted
version of Section 31 to state that any aggrieved person can file
complaint with the Adjudicating Officer under Sections 12,14,16,18 and
19 of the Act. This is factually incorrect. One can file complaint before

the Regulatory Authority as well.

The appellant did not have Completion Certificate or Occupancy
Certificate from Noida Authority as on 24.04.2015, the date of offer of
possession and, therefore, he could not have lawfully invite the allottees
to stay in the house. On receipt of offer of possession the respondent
sent a letter dated 15.05.2015 to the appellant highlighting the issue of
incomplete construction and Completion Certificate. Issuance of such
fraudulent offer of possession amounts to fraudulent and unfair trade
practice. Many allottees took possession of their units on account of

threat of cancellation and fear of being charged penalty.
The respondent never sought refund of money.

The appellant never raised the issue during 5 hearings before the
Regulatory Authority that the Regulatory Authority was not authorized
to award compensation. The Regulatory Authority is fully authorized to

award compensation.

The appellant never raised the issue of not filing the complaint in proper
format, in any of the 5 hearings before the Regulatory Authority. The
appellant is only trying to prolong the case by leveling inconsequential
and worthless allegations. The complaint of the respondent is supported

by the facts and is self explanatory.
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The respondent has paid 6 months’ advance maintenance charges four
years back, even then he was not given possession and maintenance

charges are still being sought by the appellant from the respondent.

The respondent had booked a small size apartment (740 sq.ft. carpet
area) in December 2010 with the appellant. The respondent took huge
bank loan to fund this purchase and has already made 100% of the
payment viz. Rs.39,70,189/- to the appellant. As per allotment letter
dated 31.01.2011 the appellant was to complete the project within 30
months + 6 months from the date of allotment, i.e. latest by July 2013.

The appellant did not get OC or CC but brazenly flouted all the statutory
and regulatory norms and offered the respondent unlawful offer of

possession in April 2015 which the respondent refused.

The appellant did not file any reply to the objection of the respondent to
the grounds of appeal.

Heard Sri Abhishek Khare, learned counsel for the appellant and Sri

Ramnik Jain, the respondent in person.

On the basis of pleadings, record and submissions of learned counsel for

the parties the admitted position is as under:--

8.1  The appellant launched a Project in the name and style of
“Antriksh Golf View-II" situated at Plot No. GH-04B, Sector 78,

Noida consisting of flats/units of different size.

8.2  The respondent approached the appellant vide application dated
08.12.2010 for allotment of a unit and in pursuance to his
application Unit No. F 1004, 10" Floor, in Block F, admeasuring
1345 sq.ft. (super area) at total consideration of Rs.37,45,825/-
was allotted by the appellant to the respondent vide allotment
letter dated 31.01.2011, describing therein 30 months’ period for
possession of the unit from the date of allotment + 6 months,
subject to receipt of entire sale price, additional charges,
registration charges and other charges etc. It has been
specifically mentioned in the allotment letter that possession of
the unit will be given after execution of sub-lease deed in favour

of the allottee.
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As per averments of the appellant the Project was complete in the
year 2014 and Occupancy Certificate was applied vide letter
dated 20.10.2014 to the competent authority. The possession of
the flat was offered to the respondent vide letter dated
24.04.2015.

The authority competent to issue occupancy certificate published
a public notice for calling objections vide publication dated
28.12.2015 followed by demand/fee vide letter dated 19.07.2016.
The occupancy certificate for the Project in question was issued

vide letter dated 01.12.2017.

In the meantime the Act of 2016 was notified on 25.03.2016.
Since the Project of the appellant was covered within the purview

of Section 3 of the Act 2016, the appellant registered its Project
with UPRERA.

As per pleadings of the respondent he took huge loan to fund the
purchase of the flat in question and had already made 100%
payment of Rs.39,70,189/- as per contract and demanded by the
appellant.

The respondent on finding that offer of possession was given by
the appellant without obtaining OC/CC by flouting all the

statutory and regulatory norms, refused to accept the same.

During the course of time the respondent also came to know
about various irregularities committed by the appellant.
Consequently the respondent filed a complaint before RERA on
07.12.2017 alleging the delay of 52 months, offer of possession
without completion certificate, demand of unjustified electrical
charges, premature payments, refund of service tax, wrong
information on Golf Course, Unapproved Layout Plan, less
information in marketing brochure, unauthorized construction,
less super area, incomplete common facilities and diversion of

funds.

The Regulatory Authority after examining the pleadings and the
fact that possession of the unit was to be given by April, 2015 as
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well as taking into consideration that occupation certificate has
already been received vide letter dated 01.12.2017, directed the
Promoter/appellant to provide physical possession and pay
interest for delay period as per Builder Buyer Agreement till
30.04.2016 and from 01.05.2016 at the rate of MCLR+1% till
physical possession with a further direction to adjust the amount
of interest towards final payment at the time of delivery of
physical possession. The appellant feeling aggrieved against the
impugned order of RERA dated 21.01.2019 preferred the instant

appeal on various grounds.

During pendency of this appeal the Tribunal vide order dated 25.08.2020
directed the appellant to handover the possession to the respondent
forthwith. On 08.12.2020 the learned counsel for the respondent, Sri
Manoj Kumar, informed the Tribunal that in pursuance of order dated
25.08.2020 the possession of the unit in question has been received by

the respondent and conveyance deed has also been executed.

After execution of the conveyance deed and handing over of the
possession by the appellant to the respondent now the issue to be
examined by this Tribunal is regarding Regulatory Authority awarding
interest for delay in possession of the booked unit to the respondent and

its competency. Accordingly we frame the following issues:--

(1) Whether under the scheme of Act 2016 and Rules 2016 any
mechanism has been provided for determination of the interest or
compensation for delay in handing over possession of the
apartment/plot to the allottee and/or refund with interest, if
allottee does not want to continue/wish to withdraw from the

project?

(2) Whether it is necessary and mandatory for the Promoter to have
first Completion Certificate and Occupancy Certificate under the
provisions of Act, 2016, Rules 2016 read with Uttar Pradesh
Apartment (Promotion of Construction, Ownership and
Maintenance) Act, 2010 before offering possession as well as
asking the allottee to settle the account and satisfy the final

demand?
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(3)  Whether the allottee/appellant is entitled for interest due to delay
in completion of the Project and giving possession under the
Scheme of Act, 2016 and if yes, what rate of interest is required to

be paid by the Promoter to allottee?

Issue No. (1) is regarding, whether under the scheme of the Act, 2016
and Rules, 2016 any mechanism has been provided for determination of
the interest or compensation for the delay in handing over possession
and/or refund with interest if allottee chooses to withdraw from the

Project.

The Act envisages adjudication by the Regulatory Authority in terms of
the powers under Chapter V of the Act and in particular Sections 31, 32,
34, 35 and 40 of the Act, and for adjudging compensation by the
Adjudicating Officer in terms of the power under Chapter VIII of the
Act and in particular Sections 71 and 72 thereof.

The Act spells out the obligations of the promoter of a real estate project
and the consequence of the promoter failing to fulfill those obligations.
Some of those obligations are enumerated in Section 11, 12 to 18 of the

Act.

Section 18 of the Act talks of the consequence of the failure by the
promoter to complete or to be unable to give possession of an apartment,
plot or building either in terms of the agreement for sale or failure to
complete the project by the date specified therein or on account of
discontinuance of his business either on account of suspension or
revocation of the registration under the Act or for any other reason. In
the event of either of the above contingencies under Section 18 (1) (a) of

the Act, the promoter is made liable on the demand of the allottee:

(1) In the event that the allottee wishes to withdraw from the project,
without prejudice to any other remedy available, to return the
amount received by the promoter in respect of that apartment, plot,
building, as the case may be, together with “interest at such rate as
may be prescribed”, “including compensation in the manner as

provided under this Act”;
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(1) Where an allottee does not intend to withdraw from the project, the
promoter shall pay him for every month’s delay in the handing over
of the possession “interest at such rate as may be prescribed”.
Section 18 (2) of the Act mandates that in case loss is caused to
allottee due to the defective title of the land, on which the project is
being developed or has been developed, the promoter shall
compensate the allottee and that such claim for compensation under
Section 18 (2) shall not be barred by limitation provided under any
law for the time being in force.

Section 18 (3) of the Act states that where the promoter fails to

discharge any other obligations under the Act or the Rules or

Regulations made there under or in accordance with the terms and

conditions of the agreement for sale, the promoter shall be liable to pay

“such compensation” to the allottees, in the manner as provided under

the Act.

It is apparent on a reading of Section 18 of the Act as a whole that upon

the contingencies spelt out therein, (i) the allottee can either seek refund

of the amount by withdrawing from the project; (i1) such refund could be
together with interest as may be prescribed; (iii) the above amounts
would be independent of the compensation payable to an allottee either
in terms of Sections 18 (2) or 18 (3) of the Act read with other
provisions; (iv) the allottee who does not intend to withdraw from the
project will be required to be paid by the promoter interest for every

month’s delay of handing over possession.

When one turns to the powers of the Authority, it is seen that under
Section 31, the complaints can be filed either with the Authority or with
the Adjudicating Officer (AO) for violation or contravention of the
provisions of the Act or the Rules and Regulations. Such complaint can
be filed against “any promoter, allottee or real estate agent”, as the case
may be. Such complaint can be filed by “any aggrieved person”. The
Explanation to Section 31 (1) of the Act states that for the purposes of
said sub-section “person” shall include an association of allottees or any
voluntary consumer association registered under any law for the time

being in force. Section 31 (2) states that the form, manner and fees for
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filing a complaint under sub-section (1) shall be such as may be
prescribed.

Having gone through the relevant Sections of the Act, we find that as per
Sections 12, 18 and 19 of the Act, the allottee, in case of default by the
promoter, is entitled to refund of his/her entire investment along with
"interest at such rate as may be prescribed" and "compensation in the
manner provided under the Act". Whereas in Section 12, the part dealing
with interest and the part dealing with compensation are joined with the
word "and" while in Section "18" they are joined with the word
"including". Also, "at such rate as may be prescribed" is suffixed to the
word "interest" in the context of refund of investment, but the expression
"at such rate as may be prescribed" is neither prefixed nor suffixed to the
word "compensation" in any of the Sections of the Act. The term
compensation is suffixed by the expression "in the manner as provided
under this Act" in Sections 12, 14, 18 & 19 of the Act. However,
compensation and interest are qualified by the term "as he thinks fit in
accordance with the provisions of any of those sections" in Section 71 of
the Act. The Act only lays down for "holding an enquiry in the
prescribed manner, after giving any person concerned a reasonable
opportunity of being heard" under Section 71. The Act very clearly
provides that the quantum of compensation or “interest as he thinks fit”
under Section 71 will be decided taking into consideration the factors

listed under Section 72 of the Act.

We further examined Section 31 of the Act and Rule 33 & Rule 34 of
the Rules. The relevant portions of Section 31 of the Act and Rule 33 of

the Rules are extracted as follows:-

Extract of Section 31 of the Act

"(1) Any aggrieved person may file a complaint with the
Authority or the adjudicating officer, as the case may
be, for any violation or contravention of the provisions
of this Act or the rules and regulations made thereunder
against any promoter, allottee or real estate agent, as
the case may be.

Explanation

For the purpose of this sub-section "person" shall
include the association of allottees or any voluntary
consumer association registered under any law for the
time being in force.
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(2 The form, manner and fees for filing complaint under
sub-section (1) shall be such as may be specified by
regulations."

As can be seen from above, Section 31(2) of the Act provides for
specifying by regulations, the form, manner and fee for filing complaint
under Section 31(1) of the Act. As provided under Section 31(2) of the
Act, the U.P. Government has framed Rules, 2016. Rule 33(1) provides
for manner of filing a complaint with the Regulatory Authority. Rule

33(1) is extracted as follows:-

Extract of Rule 33(1) of Rules-

Any aggrieved person may file a complaint with the regulatory
authority for any violation under the Act or the rules and
regulations, made there under, save as those provided to be
adjudicated by the adjudicating officer, in Form M which shall
be accompanied by a fee of rupees one thousand in the form of
a demand draft drawn on a nationalized bank, in favour of
regulatory authority and payable at the main branch of that
bank at the station, where the seat of the said regulatory
authority is situated.

It is evident from Rule 33(1) of the Rules that the complaints filed with
the Regulatory Authority should be in Form M, except those complaints
which require to be adjudicated by the Adjudicating Officer. On top of
Form M, it is clearly written that it is as per provisions of Rule 33(1) and
is meant for filing complaint under Section 31 of the Act. Further
Column 5 of the Form M specifically requires a complainant to indicate

the relief(s) sought.

We have further examined Rule 34(1) of the Rules which relate to filing

of a complaint with the Adjudicating Officer for compensation. Rule

34(1) reads as follows :-

Extract of Rule 34(1)

(1) Any aggrieved person may file a complaint with the
adjudicating officer for compensation under Section 12,
14, 18 and 19 in Form N, which shall be accompanied by
a fee of rupees one thousand in the form of a demand
draft drawn on a nationalized bank in favour of
regulatory authority and payable at the main branch of
that bank at the station, where the seat of the said
regulatory authority is situated.
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11.10 It is clear from Rule 34 (1) of the Rules that a complaint for
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"compensation" under Sections 12, 14, 18 and 19 of the Act is to be filed
before the Adjudicating Officer in Form N. It is mentioned on top of
Form N itself that it is an application to Adjudicating Officer for claim
of compensation under Rule 34(1) of the Rules and under Section 31 of
the Act read with Section 71 of the Act. A complainant is required to

indicate in Column 5 of Form N, the compensation sought.

Thus, it 1s our considered view that Form N is to be filed before an
"Adjudicating Officer" for only claiming "compensation" under Rule
34(1); whereas Form M is to be filed before the Regulatory Authority
under Rule 33(1) of the Rules for all types of reliefs, barring

"compensation", for any violation under the Act, Rules or Regulations.

We have also examined the provisions of Sections 71 and 72 of the Act.
The opening words of Section 71 (1) of the Act make it clear that the
scope and functions of the Adjudicating Officer (AO) are only for
‘adjudging compensation under Sections 12, 14, 18 and 19 of the Act’. If
the legislative intent was to expand the scope of the powers of the AO,
then the wording of Section 71 (1) ought to have been different. On the
contrary, even the opening words of Section 71 (2) of the Act make it
clear that an application before the AO is only for °‘adjudging
compensation’. Even in Section 71 (3) of the Act, it is reiterated that the
AO may direct ‘to pay such compensation or interest as the case may be,
as he thinks fit’ in accordance with provisions of Sections 12, 14, 18 and
19 of the Act. This has to be seen together with the opening words of
Section 72 of the Act, which read “while adjudging the quantum of
compensation or interest, as the case may be, under Section 71, the
adjudicating officer shall have due regard to the following factors,

»

namely, ................

On a collective reading of Sections 71 and 72 of the Act, the
legislative intent becomes explicit. This is to limit the scope of the
adjudicatory powers of the AO for determining “compensation or

interest as he thinks fit” in the event of violation of Sections 12, 14, 18

and 19 of the Act.
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On examination of Section 35 of the Act, we find that the powers of the
Regularity Authority under Section 35 of the Act are of a wide nature.
While discharging those functions, it will be open to the Authority to
even require the AO to conduct the inquiry. Section 35 (2) of the Act
also makes it plain that the Regulatory Authority will have the same
powers as a Civil Court. The legislative intent is, therefore, not to
diminish the adjudicatory functions of the Regulatory Authority, but
rather to provide it with all the trappings of a quasi-judicial/judicial
authority while inquiring into the complaints and issuing directions, by
directing the Adjudicating Officer to adjudicate the compensation or
interest. The legislation in its own wisdom has used the word
“Authority” as well as “Adjudicating Officer” wherever it is required.
Furthermore, the legislation has clearly, intentionally and suitably used
the word “penalty” or “interest at such rate as may be prescribed” in case
of Authority and “compensation” or “interest as he thinks fit” in case of

Adjudicating Officer.

Further, the Hon’ble Bombay High Court in the case of Neelkamal
Realtors Suburban Pvt. Ltd. And others Vs. Union of India (supra)

observed as follows:-

"Section 18(1)(b) lays down that if the promoter fails to
complete or is unable to give possession of an apartment
due to discontinuance of his business as a developer on
account of suspension or revocation of the registration
under the Act or for any other reason, he is liable on
demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any other
remedy available to return the amount received in
respect of that apartment with interest at such rate as
may be prescribed in this behalf including compensation.
If the allottee does not intend to withdraw from the
project he shall be paid by the promoter interest for
every month's delay till handing over of the possession.
The requirement to pay interest is not a penalty as the
payment of interest is compensatory in nature in the light
of the delay suffered by the allottee who has paid for his
apartment but has not received possession of it. The
obligation imposed on the promoter to pay interest till
such time as the apartment is handed over to him is not
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unreasonable. The interest is merely compensation for
use of money".

11.15 From the aforementioned discussion, it is clear that the Act of 2016

12.

12.1

provides a mechanism for determination of interest and/or compensation
for the delay in handing over possession of the unit to the allottee, if the
allottee wishes to stay with the project and/or refund with interest if
allottee wants to withdraw from the Project. Issue no. (1) is decided

accordingly.

Issue No. (ii) is as to whether offer of possession can be given by a
promoter without completion and occupation certificate or is it
necessary and mandatory to obtain the same before offering possession
and asking the allottee to settle the account and satisty the final demand,
under the scheme of Act & Rules 2016, read with U.P. Apartments Act
2010.

In order to appreciate the issue, we examine Section 2(q) and Section
2(zf) of the Act of 2016, which defines Completion & Occupancy
Certificate, the same are extracted as follows:-

“Section 2:- Definitions - In this Act, unless the context otherwise
requires,-

“Section 2 (q) "completion certificate" means the completion
certificate, or such other certificate, by whatever name called, issued
by the competent authority certifying that the real estate project has
been developed according to the sanctioned plan, layout plan and
specifications, as approved by the competent authority under the
local laws;”

“Section 2 (zf) "occupancy -certificate” means the occupancy
certificate, or such other certificate by whatever name called, issued
by the competent authority permitting occupation of any building, as
provided wunder local laws, which has provision for -civic
infrastructure such as water, sanitation and electricity;”

12.2  On examination of the provisions of Section 2 (q) and Section 2(zf), we

find that completion certificate is basically a certificate issued by the
competent authority certifying that the Real Estate Project has been
developed according to the sanctioned plan, lay out plan and
specifications, as approved by the competent authority under the local

laws. On the other hand, the occupancy certificate is issued by the
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competent authority permitting occupation of any building, as provided
under local laws, which has provision for civic infrastructure such as

water, sanitation and electricity etc.

Similarly, Section 4(5) of the U.P. Apartments Act, 2010 prescribes for

Completion Certificate, which reads as follows:-

“Section 4(5) of the U.P. Apartments Act, 2010:-An apartment
may be transferred by the promoter to any person only after
obtaining the completion certificate from the prescribed
sanctioning authority concerned as per building bye-laws. The
completion certificate shall be obtained by promoter from
prescribed authority [within the period specified for completion of
the project in the development permit or the building permit as the
case may be] Provided that if the construction work is not
completed within the stipulated period, with the permission of the
prescribed authority,

Provided further that if the completion certificate is not issued by
the prescribed sanctioning authority within three months of
submission of the application by the promoter complete with all
certificates and other documents required, the same shall be
deemed to have been issued after the expiry of three months.

!

Explanation: For the purposes of this sub-section "completion'
means the completion of the construction works of a building as a
whole or the completion of an independent block of such building,

b

as the case may be.’

Section 4(5) of the U.P. Apartments Act 2010 clearly lays down that an
apartment may be transferred by the Promoter to any person (allottee)
only after obtaining the C.C. from the prescribed sanctioning authority
concerned as per building by-laws. The C.C. is required to be obtained
by the Promoter, meaning thereby that Allottee has no role to play in
obtaining C.C. from the prescribed authority. A Promoter is required to
first obtain C.C./O.C. from the prescribed authority, only thereafter
register conveyance deed of the real estate in favour of the Allottee(s)

and a legal & habitable possession can be offered to the Allottees.

The issue of offering handing over possession prior to obtaining
occupancy certificate was also examined by the Hon’ble Supreme Court

in  Civil Appeal Nos. 1232 and 1443-1444 of 2019 R.V.

Prasannakumaar and ors. Vs. Mantri Castles Pvt. Ltd. and ors.
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decided on 11.02.2019 wherein it has been observed that possession

cannot be handed over prior to obtaining occupancy certificate.

In view of the aforesaid analysis, we are of the considered view that as
per the provisions of the U.P. Apartments Act, 2010 read with the
provisions of Act, 2016 a Promoter is required to offer legal and
habitable possession to the allottees only after obtaining C.C./O.C. and
ask for clearing dues by raising final demand. Issue no. (i1) is decided

accordingly.

Issue No (iii) relates to the entitlement of the appellant for the interest
on account of delay in completion of the Project under the scheme of
Act, 2016 and the rate of interest required to be paid by the Promoter to
the allottee for delay, if any.

Section 18 (1) of the Act clearly provides that if an Allottee wishes to
withdraw from the Project on the ground that the Promoter is unable to
give possession in accordance with the Agreement for Sale within the
date specified therein, then the Promoter shall return the amount
received from the Allottee in respect of that property with interest and
compensation, on the Allottees’ demand. However, if an allottee wishes
to stay with the project he/she is entitled for payment of
interest/compensation for every month of delay till handing over of
possession. The power of exercising the option of either staying in the
Project or for withdrawing from it lies only with the Allottees under the

provisions of Section 18 (1) of the Act.

13.2 The Hon’ble Bombay High Court in the case of Neelkamal Realtors

Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558,

vide paras 257, 258 and 259, was pleased to observe as follows:--

"D57. e The requirement to pay interest is
not a penalty as the payment of interest is compensatory in
nature in the light of the delay suffered by the allottee who
has paid for his apartment but has not received possession
of it. The obligation imposed on the promoter to pay
interest till such time as the apartment is handed over to
him is not unreasonable. The interest is merely
compensation for use of money".



18

258. In paragraph-9 of Alok Shanker Pandey v. Union of
India, (2007) 3 SCC 545, the Apex Court has held that
"There is misconception about interest. Interest is not a
penalty or punishment at all, but it is the normal accretion
on capital. ................. The object of Section 18is to
recompense an allottee for depriving him of the use of the
funds paid by him. The promoter who has received money
from the allottee but has failed to adhere to his contractual
or statutory obligations, cannot claim that he is entitled to
utilize the monies without paying any interest with respect
thereto to the allottee.”

259. A perusal of Section 18 indicates that payment of
interest including compensation or interest, as the case may
be, is payable on account of default committed by the
promoter. Although this Section does not consider a situation
where the promoter is unable to complete or handover
possession for no fault of his own, it would be open to him to
claim frustration in such a case and return the money to the
allottee with interest thereby stopping the interest that is to
be paid till handing over possession. The provisions of RERA
ensure that the allottees’ money is not misused or
unreasonably retained by the promoter.”

13.3 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF

13.4

Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667
affirming the view taken in the Judgment in Pioneer’s case (Supra) the
Hon’ble Supreme Court held that the term of the agreement authored by
the Developer does not maintain a level platform between the Developer
and the flat purchaser. The stringent terms imposed on the flat purchaser
are not in consonance with the obligation of the Developer to meet the
timelines for construction and handing over possession, and do not
reflect an even bargain. The failure of the Developer to comply with the
contractual obligation to provide the flat within the contractually
stipulated period, would amount to a deficiency of service. Given the
one-sided nature of the Apartment Buyer’s Agreement, the consumer
fora had the jurisdiction to award just and reasonable compensation as

an incident of the power to direct removal of deficiency in service.

Recently the Hon’ble Supreme Court, while dealing with the provisions

of Section 18 of the Act, 2016, in the case of M/S Imperia Structures
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Ltd. Vs. Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020,
decided on 02.11.2020, vide para 23, was pleased to observe that the
right so given to the allottee is unqualified and if availed, the money
deposited by the allottee has to be refunded with interest at such rate as
may be prescribed and the proviso to Section 18(1) contemplates a
situation where the allottee does not intend to withdraw from the Project.
In that case he is entitled to and must be paid interest for every month of
delay till the handing over of the possession. It is upto the allottee to

proceed either under Section 18(1) or under proviso to Section 18(1).

U.P. Government framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter
referred to as Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the
rate of interest payable by the promoter or by the allottee respectively
are defined in case of default by either of the party. These Rules are

extracted as follows :- -

Rule 9.2(ii)

The Allottee shall have the option of terminating the
Agreement in which case the Promoter shall be liable to
refund the entire money paid by the Allottee under any head
whatsoever towards the purchase of the apartment, along
with interest at the rate equal to MCLR (Marginal Cost of
Lending Rate) on home loan of State Bank of India + 1%
unless provided otherwise under the Rules, within forty-five

days of receiving the termination notice:

Provided that where an Allottee does not intend to
withdraw from the Project or terminate the Agreement, he
shall be paid, by the Promoter, interest at the rate
prescribed in the Rules, for every month of delay till the
handing over of the possession of the Apartment/Plot, which
shall be paid by the Promoter to the Allottee within forty-
five days of it becoming due.
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Rule 9.3

The Allottee shall be considered under a condition of

Default, on the occurrence of the following events :

Rule 9.3(i)

In case the Allottee fails to make payments for 2(two)
consecutive demands made by the Promoter as per the
Payment Plan annexed hereto, despite having been issued
notice in that regard the Allottee shall be liable to pay
interest to the promoter on the unpaid amount at the rate
equal to MCLR (Marginal Cost of Lending Rate) on home
loan of State Bank of India + 1% unless provided otherwise
under the Rules. The Promoter must not be in default to take

this benefit.

On examination, we find that these Rules-2018 notified by U.P.
Government are in consonance with the definition of interest as provided
in Section 2(za) of the Act, in as much as that the interest chargeable
from the allottee by the promoter, in case of default in payment as per
demand, is equal to the rate of interest which the promoter is liable to
pay to the allottee, in case of default/delayed possession on the part of

promoter.

We have come across various orders of the Regulatory Authority
wherein it had granted interest at the rate of MCLR+1% per annum in
case of delayed projects and had an occasion to examine the issue of rate
of interest at MCLR+1% awarded by the Regulatory Authority in
Appeal No. 295 of 2019 (U.P. Avas Vikas Parishad Vs. Devesh Kumar
Tiwari) decided on 20.02.2020 and held as under:--

“We feel that this imbalance is on account of the fact that the
buyer/allottee has much less bargaining power as compared to
the seller in the real estate market and therefore the
buyers/allottees have no choice but to sign on such "dotted
line", "one sided, unfair and unreasonable" terms and
conditions/Agreements. We are therefore of the view that the
rate of MCLR +1% , as prescribed by the Government and as
being ordered by the Regulatory Authority, be payable from
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the date of deposit of money in case the allottee wishes to
withdraw from the project; and from the specified/expected
date of possession in case the allottee wishes to stay in the
project, would balance the equities and are just and fair and
will fall within the term "interest at such rate as may be
prescribed" as used in Sections 12, 18 & 19......... 7

13.8 It is important to note that the Hon’ble Supreme Court in Civil Appeal
No. 4910-4941/2019 DLF Homes Panchkula Pvt. Ltd. Versus D. S.
Dhanda etc. etc. while examining the issue of compensation, was

pleased to observe as under;-

“If compensation comprises of two parts, (i) by way of interest
on the deposited amount from the assured date (milestone date)
of completing construction and handling over possession to the
actual date of handling over possession, and, (ii) lumpsum
amount, we find nothing wrong in it. We do not agree with the
builder co.’s contentions that interest on the deposited amount
should not be provided since it is not a case of refund but a case
of delay in possession. The interest on the deposited amount has
to be viewed in the light of the purpose for which it is intended.
It is but a way of computing compensation for delay in
possession that is commensurate with the amount deposited by
the complainant, and here it has been computed after adopting a
milestone date as per the builder co.’s own (unfair and
deceptive) letter of 05.06.2013. There can be and is no question
of not agreeing to an endorsing the award of interest from the
said milestone date. Here we may however add that the rate of
interest also cannot be arbitrary or whimsical, some reasonable
and acceptable rationale has to be evident, subjectivity has to be
minimized, a logical correlation has to be established. Albeit
detailed arithmetic or algebra is not required. Logical (to the
extent feasible) objective parameters should be adopted.
Rounding off simplification etc. to make the computation doable
could be adopted. We feel it appropriate that, considering that
the subject units in question are dwelling units, in a residential
housing project, the rate of interest for house building loan for
the corresponding period in a scheduled nationalized bank
(take, State Bank of India) would be appropriate and logical,
and , if floating’/ varying/different rates of interest were/ are
prescribed, the higher rate of interest should be taken for this

b

instant computation.’

13.9 Further, an allottee deposits amount under the hope and trust that he/she
will get the flat within the time schedule advertised at the initial stage.

There may be certain cases where allottees might be residing in rented
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houses and they might have managed their financial position in such a
manner that after deposit of amount, they will get flats of their own and
thereafter they will be free from payment of rent as then they will shift
from rented houses to allotted flats but on account of inordinate delay in
delivery of possession of allotted flats, their financial calculations and
legitimate expectations stand frustrated causing various types of
financial losses to them. On the other hand once the promoter/builder
made offers and same are accepted by the allottees with legitimate
expectation, the obligation cast upon the promoter/builder is to complete
the same within the time schedule mentioned in the offer and if they fail
to discharge the same the affected allottees are entitled to the interest
and/or compensation for delayed delivery of possession, as the allottees
have parted with money which was earning interest. If an allottee
chooses to remain in the project and in case the allottee seeks refund
then he is entitled for interest on the deposited amount and/or
compensation in accordance with the provisions of the Act 2016, which
in our considered view will be in accordance with the principles of

equity as well.

It is our considered view that drawing light from the Rules of 2018, and
the fact that often and allottee/buyer has to supplement his savings by
taking loan at the MCLR percent interest (compound), the simple rate of
interest at MCLR+1 percent balances the equities and is in line with the
word and spirit of the Act and can be taken as “interest at such rate as
may be prescribed” as mentioned in Sections 12,18 and 19 of the Act,
till the rate of interest for the purpose is notified by the State

Government.

On the basis of aforesaid analysis the issue no. (iii) is decided

accordingly.

On the basis of the aforesaid analysis as well as on examination of the
pleadings and submissions of learned counsel for the appellants and the
respondent in person, it is evident that in pursuance to the allotment
letter dated 31.01.2011 the Promoter /appellant was required to offer
possession within 30 months from the date of allotment i.e. by 31% July,

2013. If we include 6 months more, the same comes to 31* January
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2014. The offer of possession given by the Promoter/appellant vide
letter dated 24.04.2015 was without receipt of OC/CC from the
competent authority which was also in violation of the provisions of the
U.P. Apartment (Promotion of Construction, Ownership and
Maintenance) Act 2010, as such it cannot be treated to be a valid offer of
possession and, therefore, the Bench of RERA rightly awarded interest

for delay in possession.

We are of the considered view that there is no illegality or perversity in
the impugned order dated 21.01.2019 passed by the Regulatory
Authority. Accordingly the appeal is dismissed.

Now the issue to be decided is as to what should be done of the pre-
deposit made by the appellant/promoter in compliance of the provisions

of Section 43(5) of the Act in case of dismissed appeal.

The aims and objects of the Act provide for regulation and promotion of
the real estate sector in an efficient and transparent manner and to
protect the interests of the consumers in real estate sector. Proviso to
Section 43(5) of the Act specifically provides that where a promoter files
an appeal with the Appellate Tribunal, it shall not be entertained without
the promoter first having deposited with the Appellate Tribunal at least
30% of the penalty, or such higher percentage as determined by the
Appellate Tribunal, or the total amount to be paid to the allottee
including interest and compensation imposed on him before the said
appeal is heard. The intent of the legislature is quite clear from the
wording of proviso to Section 43(5) of the Act that the interest of the

consumers i.e. allottees/buyers be protected.

The intent of the legislature in laying down the provision of pre-deposit
of the amount of penalty or any other amount payable to the allottee by
the promoter before the appeal can be heard in the Appellate Tribunal,
has been elucidated by the Hon’ble Apex Court in paragraph 127 of
its judgment in the Civil Appeal Numbers 6745-6749 of 2021 M/s
Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP and

others, the same reads as under:-

“127. It may further be noticed that under the present real estate sector
which is now being regulated under the provisions of the Act 2016, the
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complaint for refund of the amount of payment which the
allottee/consumer has deposited with the promoter and at a later stage,
when the promoter is unable to hand over possession in breach of the
conditions of the agreement between the parties, are being instituted at
the instance of the consumer/allottee demanding for refund of the
amount deposited by them and after the scrutiny of facts being made
based on the contemporaneous documentary evidence on record made
available by the respective parties, the legislature in its wisdom has
intended to ensure that the money which has been computed by the
authority at least must be safeguarded if the promoter intends to prefer
an appeal before the tribunal and in case, the appeal fails at a later
stage, it becomes difficult for the consumer/allottee to get the amount
recovered which has been determined by the authority and to avoid the
consumer/allottee to go from pillar to post for recovery of the amount
that has been determined by the authority in fact, belongs to the allottee
at a later stage could be saved from all the miseries which come forward
against him.”

The Hon’ble Apex Court has clearly held that the legislature in its
wisdom intended to ensure that the money which has been computed by
the Authority at least must be safeguarded if the promoter intends to
prefer an appeal before the Tribunal and in case, the appeal fails at a
later stage, it should not be difficult for the consumer/allottee to get the
amount recovered which has been determined by the Authority. It is in
order to avoid the consumer/allottee to go from pillar to post for
recovery of the amount that has been determined by the Authority, that
the legislature has in its wisdom laid the condition of pre-deposit by the

promoter under Section 43(5) of the Act.

Section 40(1) of the Act of 2016 provides for a mechanism for recovery
of interest or penalty or compensation and enforcement of orders etc. of
the A.O. or the Regulatory Authority, or the Appellate Tribunal and the
same shall be recoverable in such manner as may be prescribed as an
arrears of land revenue. The Hon’ble Apex Court vide paragraph 140
in M/s Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP

(supra) was pleased to observe that:-

“140. It is settled principle of law that if the plain interpretation does
not fulfill the mandate and object of the Act, this Court has to interpret
the law in consonance with the spirit and purpose of the statute. There is
indeed a visible inconsistency in the powers of the authority regarding
refund of the amount received by the promoter and the provision of law
in Section 18 and the text of the provision by which such refund can be
referred under Section 40(1). While harmonizing the construction of the
scheme of the Act with the right of recovery as mandated in Section
40(1) of the Act keeping in mind the intention of the legislature to
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provide for a speedy recovery of the amount invested by the allottee
along with the interest incurred thereon is self explanatory. However, if
Section 40(1) is strictly construed and it is understood to mean that only
penalty and interest on the principal amount are recoverable as arrears
of land revenue, it would defeat the basic purpose of the Act.”

As can be seen from the above observations, Hon'ble Supreme Court has
held that even the principal amount invested by the allottee can be
recovered as arrears of land revenue under Section 40(1) of the Act. It is
further clarified by Hon'ble Supreme Court that the intention of the
legislature is to provide a mechanism for early recovery of the amount

invested by the allottee alongwith the interest incurred thereon.

Rule 23 of the U.P. Real Estate (Regulation and Development) Rules,
2016 provides that subject to the provisions of Section 40(1), the
recovery of the amounts due as arrears of land revenue shall be carried
out in the manner provided in the local laws. As Rule 23 has been
framed under the provisions of Section 40(1) of the Act, the
observations of Hon'ble Supreme Court on Section 40(1) shall equally

apply to Rule 23 of the Rules 2016.

Although Section 40(1) of the Act of 2016 gives powers to the Appellate
Tribunal to enforce its decisions, but the Tribunal does not have
adequate infrastructure and the required sufficient human resource to
determine and certify the amount due from the appellant/promoter to be

paid to the respondent/allottee.

It is our considered view that as per provisions of the Act and as per the
observations made by the Hon’ble Apex Court, it is the duty of the
Tribunal to arrange to transfer the pre-deposited money to the concerned
allottee/consumer in case the promoter’s appeal is dismissed. However,
since the promoter might not have paid the full payable amount or there
being a prospect of some amount having already been recovered from
the promoter under execution proceedings at the level of the Authority
or AQ, it is just and lawful that the Tribunal transfers the amount to the
Authority for transferring the same to the allottee/consumer after due
diligence at its end and to recover any additional amount which could be
due to be paid by the promoter; or return to the promoter any amount

that could be in excess of the entitlement of the allottee/consumer.
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The calculation of the exact amount due to be paid to the
respondent/allottee normally is to be determined up to the date of actual
payment. As the facts and figures are available with the Regulatory
Authority, which is executing its original order, therefore, due diligence
is required while calculating the amount payable, interest thereon, as
well as verification of the payments made by the allottee from time to

time, etc.

16.5 In the instant case, this Tribunal while upholding the order of the
Regulatory Authority dated 21.01.2019, dismissed the appeal of the
promoter, accordingly, we direct the Registry to transfer the entire
amount deposited by the promoter under the provisions of Section 43(5)
of the Act to the concerned account of the U.P. Real Estate Regulatory
Authority (U.P. RERA). Further, we direct the Regulatory Authority to
dispose of this amount during the execution proceedings in accordance
with its order dated 21.01.2019 passed in complaint case no.

1220174110.

18. No order as to costs.

Dated: March 15, 2022
Shakir (Rajiv Misra) (D. K. Arora)



