The U. P. Real Estate Appellate Tribunal

At Lucknow
Court-1
SI. No.51
Appeal No.441 of 2025
Agarwal Associates (Promoters) Limited. ...Appellant.
Vs.
Shiv Bhanu Sharma and Anupama Sharma. ...Respondent.

Hon’ble Mr. Justice, Suneet Kumar, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr. Rameshwar Singh, Administrative Member.

l.

Heard Sri Gautam Johri, learned counsel for the appellant
promoter. No one has put in appearance on behalf of the

respondent allottee.

The case is proceeding ex parte against the respondent, vide

order dated 29.01.2026.

The appellant promoter by the instant appeal, is raising
challenge to the judgment and order dated 05.08.2025, passed
by the Real Estate Regulatory Authority at Gautambuddh
Nagar, (for short ‘Regulatory Authority’) in Complaint
No.NCR145/11/102096/2022 (Shiv Bhanu Sharma and
Anupama Sharma. Vs. Agarwal Associates (Promoters)
Limited.) whereby, a direction came to be issued to the
appellant to refund the deposited amount along with interest

thereon.

The appellant submits that the complaint, in view of Section 3

(2) (b) of the Real Estate (Regulation and Development) Act,
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2016, (for short, ‘Act,2016’) was not cognizable and
maintainable as the project came to be completed on

09.03.2017.

The short question that arises for consideration is, whether, the
complaint of the respondent allottee was maintainable under
the Act, 2016, and/or, whether, the impugned judgment is

lawful and just.
The facts inter se parties are not in dispute.

The respondent allottee had applied for booking of a unit,
bearing number-First Floor, Plot No.132, Sector-3, ‘White
Cottage’, Aditya World City, Off NH-24, Ghaziabad, Uttar
Pradesh. The allotment agreement came to be executed on
17.11.2012. The sale consideration of the unit was at
Rs.26,17,320/- plus development charges and taxes. The
respondent allottee paid Rs.10,46,930/-, plus service tax i.e.,
Rs.10,81,184/-. The respondent allottee had opted for
“Construction Linked Payment Plan” and as per the terms of

the agreement, respondent allottee was to pay in instalments.

It appears that respondent allottee defaulted payment,
therefore, the flat/unit came to be cancelled by the appellant
on 09.07.2021. The project came to be completed much earlier
on receiving Occupancy Certificate/Completion Certificate
(OC/CC) from the competent authority on 09.03.2017
(Annexure-6 to the appeal). Pursuant thereof, offer of
possession letter dated 22.03.2017 was issued to the
respondent allottee. It is submitted that, thereafter, several
reminders came to be issued, followed by letters dated
25.06.2017, 06.06.2018 and 15.01.2021, respectively, calling
upon the respondent allottee to deposit the outstanding dues,
including, stamp paper for execution of conveyance deed. It is

submitted that the respondent allottee did not make any
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deposit after 12.04.2013. In consequence, the agreement
allotment letter dated 17.11.2012, came to be cancelled on
09.07.2021. Thereafter, appellant promoter had called upon
the respondent allottee to provide Bank details for transfer of
amount after deducting earnest money in terms of Clause 14
of the agreement. The respondent did not provide the Bank
particulars. In other words, respondent resisted acceptance of

the money on cancellation of the unit.

Aggrieved, respondent allottee instituted a complaint under
Section 31 of the Act, 2016, in 2021, inter alia, claiming

refund of his deposit along with interest thereon.

The respondent had categorically set up a case that a unit came
to be allotted in the project ‘LIG/EWS Block’, Sector-3,
Aditya World City, Ghaziabad, which was duly registered
with the Regulatory Authority as an ongoing project, and was
being developed by the appellant. The appellant had put in
appearance and filed objections to the complaint, inter alia,
stating that the complaint was filed on false and misleading
facts. It was categorically stated that the respondent never
came to be allotted any unit in LIG/EWS Block, Sector-3,
whereas, the unit allotted to the respondent was in the project,
‘White Cottage’ Aditya World City. It was further submitted
that both the projects are distinct and are not connected in any
manner. The project ‘White Cottage’ came to be completed in
March, 2017, whereas, the other project, ‘LIG/EWS’ Block-3
being an ongoing project, came to be duly registered with the

Regulatory Authority.

In this backdrop, it is submitted that Regulatory Authority
committed an error and misdirected itself in granting relief to
the respondent for a project in which he was neither an

applicant, nor, an allottee. Hence, the present appeal.
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We have carefully perused the allotment letter, the agreement
dated 17.11.2012 and are convinced that the unit that was
booked and allotted to the respondent, by the appellant was in
the project ‘White Cottage’. The completion certificate of the
said project came to be issued on 09.03.2017, which was
developed on Plot No.132. In view thereof, in terms of Section
3 (2) (b) of the Act, 2016, the complaint was not cognizable
and maintainable as the project had been duly completed

before enforcement of Act, 2016.
Section 3 (2) (b) of Act, 2016 is extracted:

3. Prior registration of real estate project with Real Estate

Regulatory Authority.—

(1) No promoter shall advertise, market, book, sell or offer

for sale, or invite persons to purchase in any manner
any plot, apartment or building, as the case may be, in
any real estate project or part of it, in any planning
area, without registering the real estate project with the
Real Estate Regulatory Authority established under this
Act.

(2) Notwithstanding anything contained in sub-section (1), no

registration of the real estate project shall be

required—

(b) where the promoter has received completion
certificate for real estate project prior to

commencement of this Act;

A plain reading of Section 3 of Act, 2016 makes it abundantly
clear that prior registration of a real estate project is
mandatory. It is an indispensable prerequisite under the Act,

without which a promoter is prohibited from advertising,
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marketing, booking, selling, offering for sale, or inviting
persons to purchase any plot, apartment, or building in a real
estate project. However, Section 3(2) carves out certain
exceptions to this general rule. In particular, Section 3(2)(b)
provides that where a promoter has obtained the completion
certificate for the real estate project prior to the
commencement of the Act, such project is not required to be

registered under Act 2016.

In the present case, it 1s evident from the facts and material
brought on record that in the project, “White Cottage,” the
respondent is an allottee, which came to be completed on
09.03.2017, 1.e., prior to the commencement of Act, 2016.
Consequently, the requirement of registration under the Act
does not apply to the said project. The provisions of Act, 2016
becomes applicable on an ongoing project i.e. on not having
received the completion certificate of the project from the
competent authority. In the given facts since completion
certificate came to be obtained for the project before
commencement of the Act, 2016, therefore, the provisions of
the Act would not be applicable to such project. The complaint
of the respondent allottee was not maintainable, further,
respondent, indulged in falseity and misrepresentation by

suppressing material facts to obtain a favorable decree.

We are of the opinion that the impugned order being without
jurisdiction, is null and void and is liable to be set aside for the

reasons stated above. The question, accordingly, is answered.

Having regard to the facts of the case, and for the reasons
stated hereinabove, the appeal succeeds, accordingly, allowed

by passing the following orders:-

The impugned order dated 05.08.2025 passed by the Real
Estate Regulatory Authority at Gautambuddh Nagar in
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Complaint No.NCR145/11/102096/2022 (Shiv Bhanu
Sharma and Anupama Sharma. Vs. Agarwal Associates
(Promoters) Limited.), is set aside and quashed being
without jurisdiction. The complaint is dismissed for want of

jurisdiction.

(i) The Registry is directed to refund the amount to the
appellant under Section 43 of the Act, 2016 along with

interest thereon.

(i11) It 1s clarified that disposal of the appeal shall not preclude
the respondent allottee of taking remedy before an

appropriate forum/court in accordance with law.

(iv) No orders as to costs.

(Rameshwar Singh ) (Sanjai Khare) (Suneet Kumar)
Date:19.03.2026
RajneeshPS)



