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1. Heard learned counsel for the parties. 
 

2. The batch of appeals are being decided together on the consent of parties.  
 

3. The batch of appeals arise from a common judgment and order dated 09.04.2024 

passed by the learned Regulatory Authority, Gautambudh Nagar, arising from 

complaints seeking refund of deposit alongwith interest, thereon, in a delayed project.   

 
4. For the sake of convenience, the facts of Appeal No. D 259/2024 (Varinder Kumar 

Suri Vs. MMR Saha Infrastructure Private Limited) arising from Complaint No. 

NCR144/05/108422/2023 is being referred to. 

 
5. The facts inter-se parties are not in dispute. The learned counsel for the 

appellant/allottee confines relief of the appeal seeking modification of the impugned 

order to the extent, learned Regulatory Authority while allowing the complaint had 

issued the first direction directing the respondent/promoter to refund the amount 

alongwith interest from a future date i.e. 31.07.2025.   

 



6. The learned counsel for the appellant/allottee submits that while allowing the 

complaint, the learned Regulatory Authority committed an illegality by postponing 

the refund to a future date, which is not permissible under the Act, and, in particular 

Section-18.  

 
7. The appellant applied for a shop in 52 Avenue (Phase-1) being unit No. GLR-081. 

Against the sale consideration at Rs. 41,92,500/-, appellant deposited Rs. 33,97,042/- 

as per schedule. The project was to be completed in 2017.  

 
8. Having regard to inordinate delay in completing the project, even much after the due 

date, appellant raised demand of refund by filing complaint before the learned 

Regulatory Authority on 08.05.2023 i.e. almost after six years from the due date of 

completion declared by the respondent.   

 
9. Respondent/promoter appeared and filed written statement, wherein, it was stated that 

project would be completed by July, 2025. It was further stated that due to injunction 

orders being passed by Hon’ble Supreme Court/N.G.T., followed by COVID-19 

pandemic, the project got delayed.  

10. On considering the rival submissions, the direction came to be issued by the learned 

Regulatory Authority directing the respondent to provide possession of the unit to the 

allottee by July 2025, and upon non compliance the amount alongwith interest be 

refunded on 31.07.2025. 

 
11. In this backdrop, learned counsel for the appellant submits that appellant in his 

complaint had sought refund of deposit and had not prayed for possession of the unit. 

It is further submitted that relief granted by the learned Regulatory Authority is 

beyond the pleadings and prayer as sought in the complaint. In any case, learned 

counsel for the appellant submits that learned Regulatory Authority committed an 



error by imposing a future date, at the behest of respondent/promoter, in refunding 

the amount which is illegal and not in terms of Section 18 of the Act. Reliance has 

been placed on the decision rendered in (Manju Gupta Vs. La-Residentia Developers 

Pvt. Ltd., Appeal No. 585/2023 decided on 14.11.2024, wherein, following 

observation in Para-8 was made. Para-8 is extracted :-  

 
“8. After enactment of RERA Act, an allottee has been granted 
statutory right mandated in Section 18 of the Act, wherein, it has been 
provided that in the event the project is delayed for whatsoever 
reason, the allottee has right to make choice, either to continue in the 
project or to withdraw. The right of the allottee is absolute and not 
conditioned by any other eventuality. Further, on specific query, 
counsel for the respondent/promoter is unable to show from the 
decision rendered by the Hon’ble Supreme Court in Bikram Chatterji 
& Ors. (supra) and M/s. Imperia Structures Ltd. Vs. Anil Patni and 
another, that any such direction was issued that the allottee who had 
invested money in the project will have to compulsorily continue in the 
project and cannot withdraw until the due date of completion as 
mentioned by the promoter while registering the project, on the 
directions of Hon’ble Supreme Court, by the Regulatory Authority”. 

 
12. In rebuttal, counsel for the respondent has relied upon an office memorandum 

(Karyalaya Gyaap) dated 31.10.2022, issued by the learned Regulatory Authority, 

which pertains to ‘revised delegations and guidelines for deciding complaints and 

enforcement of orders passed by the Authority’. Reliance has been placed on Para-5 

and 5-C of General Principles for Deciding Complaints by the Benches of the 

Authority. Para-5 and 5-C are extracted:- 

 
“5. It is the paramount responsibility of the Authority to create an 
atmosphere wherein the projects can be completed and the allottees 
can get their houses. This responsibility remains intact even in case of 
delayed projects faced with growing number of complaints for relief of 
refund or possession, as the case may be, against the promoter. If the 
Authority decides to grant refund to all complainants, the project 



might suffer further delays because of draining of finances in the 
process. The enforcement of such orders also poses challenge and the 
relief may elude such allottees. Therefore, the following process may 
be followed.  
 
5-C. In case, the allottee disputes the commitment given by the 
promoter or insists on withdrawal from the project, the Authority or 
its benches, as the case may be, with a view to take a holistic 
approach in deciding such a complaint, may order a technical 
inspection of the project through its technical division to scrutinize the 
claims of the promoter. If, on the basis of the report of the inspecting 
team, the Authority is not convinced with the commitments of the 
promoter, it may permit the allottee to exit from the project.” 

 
13. In view of office memorandum (Karyalaya Gyaap) dated 31.10.2022, issued under 

Section 81 of the Act, it is submitted that impugned order is sustainable. In other 

words, counsel for the respondent submits that directions issued in the office 

memorandum would qualify the mandate of Section 18 of the Act to that extent. The 

directions were issued in the interest of sustaining the real estate project 

economically.   

 

14. On rival submissions, the question that falls for consideration is as to whether the 

Regulatory Authority was justified in directing refund of amount deposited by the 

allottee and interest thereon, in a delayed project, from a future date i.e. 31.07.2025.  

 
15. The facts inter-se, parties are not in dispute. The unit came to be allotted to the 

appellant in the project launched by the respondent/promoter, which was to be duly 

completed by July, 2017. The project got inordinately delayed. The appellant, 

aggrieved, instituted a complaint in May 2023, raising demand of refund and interest 

thereon. The complaint came to be allowed. However, on an assertion made by the 

respondent/promoter that project is likely to be completed by July 2025, and that the 



respondent/promoter would hand-over possession of the unit to the appellant by then. 

The first direction of the impugned order under challenge came to be passed directing 

that in the event possession of the unit is not handed over, appellant/allottee would be 

entitled to refund alongwith interest on 31.07.2025. In other words, the completion 

date as asserted by the promoter was relied upon mechanically by the learned 

Regulatory Authority without there being any basis of its fulfillment. 

 
16. In our opinion, the impugned direction is in teeth of the statutory provision contained 

in Section 18 of the Act. The moment the project is delayed a right has been 

conferred by the legislature upon an allottee which is absolute and unconditional. An 

allottee may exercise his choice either to withdraw from the delayed project or 

continue in project. In the facts of the case at hand, the allottee exercised his choice to 

withdraw from the project by raising a demand for refund by filing a complaint in the 

year 2023. It is to be noted that the appellant/allottee after the declared due 

completion date i.e. 2017 waited for approximately six years before filing the 

complaint. However, the project was not completed by then and thereafter the 

complaint came to be instituted. In our opinion, the office memorandum (Karyalaya 

Gyaap) dated 31.10.2022 issued by the Regulatory Authority under the power 

conferred under Section 81 of the Act is directory in nature to supplement the main 

provision. The office memorandum cannot be interpreted to supplant or override the 

mandatory provision of Section 18 of the Act, 2016, conferring statutory right on an 

allottee to withdraw from the delayed project. The directions contained therein, 

extracted, hereinabove, attempts to qualify and restricts the absolute power conferred 

by the legislature upon an allottee under Section 18, which is neither permissible nor 

sustainable in the eyes of law. Further, compelling an allottee to continue in a delayed 

project against his wishes until a future date and thereafter upon default of the 

promoter the allottee only then can withdraw is illegal and ultra vires of Section 18. 



The Regulatory Authority committed an error on imposing possession of the unit in a 

delayed project against the desire of the appellant. The appellant had prayed for 

withdrawal from the project seeking refund of his deposit and interest. The direction 

of the learned Regulatory Authority directing possession instead, and imposing a 

future date of withdrawal at behest of the promoter is unsustainable. Such a power 

and authority cannot be read into Section 18 of the Act, nor, in any circular/office 

memorandum issued by the Regulatory Authority in exercise of power under Section 

81, otherwise, it would render such direction ultra vires of Section 18.  

 

17. The Hon’ble Supreme Court in Ireo Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna, 

AIR Supreme Court 437, considering the earlier decision rendered in Pioneer Urban 

Land and Infrastructure Ltd. Vs. Govindan Raghavan, (2019) 5 SCC 725, held that 

inordinate delay in handing over possession of the flat clearly amounts to deficiency 

of service. A person cannot be made to wait indefinitely for possession of the flat 

allotted to him, and is entitled to seek refund of the amount paid by him, alongwith 

interest including compensation. In respect of allottees, who were made an alternate 

offer of allotment by the developer in the project, the Court held that, “the allottees 

are however not bound to accept the same because of inordinate delay in completing 

the construction of the Towers where units were allotted to them”. In the facts of the 

case in hand, it follows that an allottee cannot be compelled to exit from a delayed 

project from a future date. The allottee is entitled to refund on raising a demand. 

 

18. The question is answered accordingly.   

 

19. Having regard to the facts and circumstances of the case and for the reasons stated 

hereinabove, the appeal is allowed, the impugned order dated 09.04.2024, is 

modified in the following manner :-  



 

(i) the respondent/promoter shall forthwith return the amount deposited by 

the appellant/allottee alongwith interest at the rate MCLR+1%, till the 

date of payments, within 45 days from the date of uploading of this 

order;  

 

(ii) second direction issued by the Regulatory Authority for possession of 
the unit is set-aside as the appellant/allottee had never prayed for 
possession.    

 
(iii) no order as to costs.  

 

(Devindar Singh Chaudhry)                           (Sanjai Khare)                           (Suneet Kumar) 

Dated: 03.01.2025 
PRADEEPKUMAR 


