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      RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL, 

AT 

LUCKNOW.  

 

APPEAL NO. 149/2020 

 

Lalit Mohan Srivastava and another           ………………Appellants. 

     Versus 

Lucknow Development Authority  ……………Respondent. 

(Complaint No. LKO162/10/0749/2019) 

     ------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member. 

1. This appeal has been preferred under Section 44(1) of the Real Estate 

(Regulation and Development) Act, 2016 (‘Act 2016’) by Sri Lalit Mohan 

Srivastava and Ms. Amita Srivastava (‘appellants’) against the order dated 

20.01.2020 passed by the Real Estate Regulatory Authority, Lucknow 

(‘Regulatory Authority’) in Complaint No. LKO162/10/0749/2019 

whereby the Regulatory Authority has rejected the complaint of the 

appellants.  

2. The appellants applied for allotment of a flat in Sargam Apartment in 

Sector J Extension, Jankipuram, Lucknow, a Project launched by the 

Lucknow Development Authority (‘respondent’) on 23.05.2011 and the 

respondent allotted Flat No. SG/P/908, Block-P, Type 2 BHK +Study, 

having super area of 116.95 sq. meter, Built Up Area 99.62 sq. meter in 

Sector J (Vistar) of the said Project to the appellants.  The appellants paid 

Rs.1,25,000/- as application money through Demand Draft No. 101-

000014034534 dated 23.05.2011.  The possession of flat was to be 

delivered within a period of 24 months from the date of booking of flat as 

per clause 4.3 of the Brochure of the Project. 

2.1 The respondent issued a Property Allotment Letter dated 20.08.2011 for 

allotment of the aforesaid flat. 
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2.2 As per terms of the Property Allotment Letter dated 20.08.2011 the cost of 

the Unit was Rs.24,40,000/- and the entire amount was to be paid to the 

respondent as per payment schedule given in the Property Allotment 

Letter.  The balance amount of Rs.23,15,000/- was to be paid by the 

appellants to the respondent latest by 10.11.2011. 

2.3 The appellants adhered to the payment schedule strictly and as per demand 

given by the respondent.  The appellants paid Rs.2,50,000/- vide Challan 

No. 01 dated 30.08.2011, Rs.20,65,000/- vide Challan No. 43 dated 

23.09.2011.  The appellants had already paid Rs.1,25,000/- at the time of 

booking of the flat.  Thus the appellants paid the entire cost of the Unit i.e. 

Rs.24,40,000/- by the due date (i.e. 10.11.2011). 

2.4 On one hand the respondent delayed the delivery of possession of the flat 

in question to the appellants and on the other hand the respondent 

compelled the appellants to pay additional amount of Rs.5,70,583/- 

towards various charges, before offering actual possession.  The aforesaid 

amount was to be paid by 15th November, 2018.  The appellants also paid 

the said amount of Rs.5,70,583/- to the respondent. 

2.5 As per Final Account Report dated 30.11.2018 the cost of the Unit was 

revised to Rs.26,75,200/- and the appellants were asked to make additional 

payment of Rs.5,70,583/- over the estimated cost intimated by the 

respondent at the time of allotment of flat. 

2.6 Due to delay on the part of the respondent in delivery of possession of the 

flat in question the appellants have been put in grave hardship and financial 

loss.  

2.7 Despite timely payment made by the appellants the respondent did not 

execute any sale agreement, even the same has not been made after 

enactment of the Act, 2016 which is violation of Section 13 of the Act, 

2016 and the respondent is liable for penalty under the provisions of the 

Act, 2016.  

2.8 Possession of the flat, allotted to the appellants, has been given by the 

respondent to the appellants on 01.03.2019 after execution of sale deed 

dated 21.01.2019 i.e. after a delay of 5 years and 9 months. 

2.9 Appellants have submitted that there is delay of 5 years and 9 months in 

handing over the physical possession of the flat to the appellants, the 

respondent is liable to compensate the appellants for the loss suffered by 

them due to delay in possession as per Section 18(3) of the Act, 2016. 
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2.10 Due to delay in possession of the flat, the appellants have suffered 

financial loss, harassment and mental agony for which the respondent is 

liable to compensate. 

2.11 The respondent had promised many attractive features like multiple 

exclusive community center, piped cooking gas, theme park, shopping 

arcade and amphitheatre etc. but the respondent did not fulfill its promise. 

2.12 Aggrieved by the act of the respondent the appellants filed Complaint No. 

LKO162/10/0749/2019 before the Regulatory Authority.   

2.13 The said complaint was heard by the Regulatory Authority on 16.12.2019 

and judgment was reserved. Thereafter, on 23.12.2019, the appellants 

submitted an application before the Regulatory Authority praying for 

transferring the matter to the Adjudicating Officer because the 

complainants/appellants have sought relief of compensation for violation 

of the provisions of Section 12 and 18 of the Act, 2016 in their complaint. 

2.14 The Regulatory Authority dismissed the complaint vide order dated 

20.01.2020. 

3. The impugned order dated 20.01.2020 has been challenged by the 

appellants on the following grounds:-- 

(1) The Regulatory Authority passed the impugned order without application 

of judicial mind, without appreciating the facts placed before it and without 

perusal of the documents and written submissions.  

(2) The Regulatory Authority exceeded its jurisdiction and as such the 

impugned order is bad in law and against the basic objective and spirit of 

the Act, 2016. 

(3) The Regulatory Authority has passed the impugned order against the very 

object of the Act.  

(4) The complaint filed by the appellants being just, legal, correct and in tune 

with the object of the Act, 2016, the rejection of the complaint by the 

Regulatory Authority is against the object of the Act, 2016.  

(5) The object of the Act, 2016 is to regulate the real estate industry and to 

ensure greater accountability towards consumers and significantly to 

reduce frauds and delays. 

(6) The Regulatory Authority has completely failed to give justice to the 

appellants who have suffered heavy financial loss due to delay of over 5 

years, 9 months.  
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(7) The Regulatory Authority has dismissed the complaint of the appellants on 

wrong interpretation of the provisions of the Act, 2016 stating that the 

appellants have filed the complaint after taking possession of the flat, 

hence they are not entitled for interest due to delay in possession of flat 

under the provisions of Section 18 of the Act, 2016.  

(8) The Regulatory Authority has erred in rejecting the complaint on the basis 

of wrong interpretations of Section 18(1) (a) and 18(1)(b) of the Act, 2016.  

(9) There is no prohibition provided in Section 18(1)(a) and 18(1)(b) of the 

Act, 2016 for filing the complaint before the Regulatory Authority to get 

the relief for delay in possession of flat.  

(10) There is no limitation clause provided in the Act, 2016 to file the 

complaint by the allottees against the Promoter to seek relief for violation 

of the provisions of the Act, 2016 or terms of agreement.  

(11) The purpose of Section 18(1)(a) of the Act, 2016 is to ameliorate the 

buyers in real estate sector and balance the rights of all the stake holders.  

(12) The plain language of Section 18(1)(a) shows that if the promoter fails to 

complete or is unable to give possession of an apartment, plot or building 

in accordance with the terms of the agreement for sale duly completed by 

the date specified therein, he would be liable to return the amount received 

by him together with interest including compensation.  

(13) The Tribunal in Appeal No. 295/2019 (U.P. Avas Evam Vikas Parishad 

Vs. Devesh Kumar Tiwari) held that interest is payable for every month of 

delay till handing over of the possession. 

(14) The Regulatory Authority decided point no. 1 against the appellant and 

rejected the complaint referring the judgment of Apex Court in Civil 

Appeal No. 6051/2002 (Ghaizabad Development Authority Vs. Shakuntala 

Rohatgi). 

(15) The Regulatory Authority decided point no. 2 on the basis of judgment 

dated 02.07.2019 of NCDRC in Consumer Complaint No. 1055/2015 

(Rashid Ahmad Usmani and others Vs. DLF Ltd.). 

(16) The Regulatory Authority rejected the prayer of the appellants to transfer 

the complaint to the Adjudicating Officer against the principles of natural 

justice.  

(17) The Regulatory Authority has no jurisdiction to reject the complaint of the 

appellants seeking compensation for violation of the provisions under 

Sections 12 and 18 of the Act, 2016. 
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(18) The respondent has availed 100% of the consideration amount of the 

apartment booked. 

(19) The Regulatory Authority relied upon the judgment of Apex Court in Civil 

Appeal No. 6051/2002 (Ghaizabad Development Authority Vs. Shakuntala 

Rohatgi) the guidelines of which cannot be the basis of judgment because 

it was given in 2009 i.e. prior to enactment of Act, 2016.  

(20) The Hon’ble Supreme Court in Bangalore Development Authority Vs. 

Syndicate Bank, reported in 2007 CTJ 689 (SC) (CP) laid down certain 

principles/guidelines for consumer who complains for delayed delivery of 

possession or non-delivery of possession.  

(21) As per principles/guide lines laid down by Hon’ble Supreme Court in the 

case of Bangalore Development Authority (supra) the complaint can be 

decided under the provisions of the Act, 2016. 

(22) The RERA is a beneficial legislation enacted in the larger public interest of 

consumers in real estate sector. 

(23) The Regulatory Authority itself seems not confident in rejecting the 

complaint of the appellants on the basis of the judgment of Apex Court in 

Ghaziabad Development Authority (supra).  

(24) The Regulatory Authority neither considered the averments made by the 

appellants nor discussed in the impugned order.  

(25) The Regulatory Authority did not give reason in the impugned order as to 

under which provision of the Act the ground of farmer’s agitation 

submitted by the respondent in support of delay in handing over possession 

is covered for granting relief.  

(26) The Regulatory Authority erred in considering and accepting the ground of 

farmers’ agitation given by the respondent for the delay in handing over 

possession of flat to the appellants.  

(27) The impugned order is bad in law as it has been passed without going into 

the facts.  

(28) Complaint No. ADJ/LKO162/07/0696/2019 (Shailesh Gurjar and Monika 

Gurjar Vs. Lucknow Development Authority) has been allowed by the 

Adjudicating Officer rejecting the claim of LDA for delay in handing over 

the possession on the ground of farmers’ agitation.  

(29) The respondent was not having clear title of land in its favour at the time of 

allotment of flat and hence is liable to compensate to the appellants for the 

loss suffered by them under Section 18 of the Act, 2016.  
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(30) The Regulatory Authority has failed to appreciate the facts submitted by 

the appellants. 

(31) In similarly situated complaints against the LDA for the same Project the 

Regulatory Authority directed the Lucknow Development Authority to pay 

interest for the delay in possession.   

(32) The Regulatory Authority did not follow the doctrine of judicial precedent 

while passing the impugned order.  

(33) In Ganga Sugar Corporation Ltd. Vs. State of U.P. (1980) 1 SCR 769: AIR 

1980 SC 2986, 294 the Constitution Bench of the Supreme Court observed 

that a precedent should be reviewed only where the subject was of such 

fundamental importance to national life or the reasoning is so plainly 

erroneous in the light of later thought that it is wiser to be ultimately right 

rather than to be consistently wrong.  

(34) The appellant referred the case wherein the complaint in the same Project 

and on similar facts has been allowed.  

(35) The period of handing over possession of the flat was 24 months from the 

date of application for allotment i.e. by 25.05.2013 but the possession was 

given on 01.03.2019 with a delay of 5 years and 9 months.  

(36) The appellants have been asked arbitrarily to pay additional amount of 

Rs.5,70,583/- over the cost of flat.  

(37) The respondent did not appear before the Regulatory Authority with clean 

hands by not disclosing true and correct facts.  

(38) The respondent is guilty of abusing the process of law. 

(39) The Regulatory Authority has failed to appreciate the fact that the reply 

filed by the respondent was completely devoid of merit.  

(40) If payment of interest for the delay is not awarded and the respondent is 

not directed to pay the same to the appellants, the appellants will suffer 

irreparable injury. 

(41) The impugned order is illegal, unreasonable, unconstitutional and contrary 

to the spirit of the provisions of the Act, 2016 and hence deserves to be set 

aside.  

4. The respondent filed its objections denying the averments made by the 

appellants in the appeal.  The respondent further stated that:  

(a)  There was no delay in completion of the Project attributable to the 

respondent.  The agitation by the farmers and their disputes with the State 

Government qua acquisition have absolutely no concern with the 
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respondent and were also beyond the control of the respondent falling 

within the definition of force majeure exempting the respondent from any 

obligation. 

(b) It is denied that the respondent made any demands for additional payment 

beyond the terms of allotment.  Clause 4.4 of the Brochure clearly provides 

that the charges as per prevailing rules will be payable at the time of 

execution of the sale deed.  

(c) The demand under the final account report dated 30.11.2018 has been 

made strictly in consonance with the terms of the allotment.  The allottees 

had no issue with the said calculation as they themselves submitted the 

stamp duty of Rs.1,95,800/- on the total sale consideration of 

Rs.27,95,229/- which is duly recorded on the registered sale deed. 

(d) The complaint made by the appellants is an after thought and filed with 

mala fide intent. 

(e) The Brochure provided only a tentative proposed time period which cannot 

be treated as binding.  Moreover, the appellants accepted the possession 

and executed the sale deed without any demur after being satisfied. 

(f) From the allotment letter it is evident that the Promoter agreed to sale and 

the allottees agreed to purchase the flat for an agreed price.  Issuance of a 

valid allotment letter is sufficient to satisfy the requirement of Section 13 

of the Act.   

(g) There is no provision for grant of compensation for harassment and mental 

agony under the Act, 2016 and the claim for such compensation is 

misconceived.  

(h) The cost of flat charged by the respondent is limited to the cost of flat 

alone and does not include any payment for the facilities which were only 

proposed and not promised.  Moreover, this grievance does not vest within 

the jurisdiction of the Regulatory Authority.  

(i) The complaint has been made by the appellants on Form M and not on 

Form N as it is addressed to the Regulatory Authority and not to the 

Adjudicating Officer.  The first prayer of the appellants in the complaint 

was made for interest for the alleged delayed possession which the 

Regulatory Authority alone has the jurisdiction to decide and it is beyond 

the scope of the Adjudicating Officer. 

(j) The mandate of Section 11(4) of the Act, 2016 provides that the duties of 

Promoter other than claims provided under Section 14 will subsist only till 
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the execution of the conveyance deed of the apartment, plot or building, as 

the case may be.  

(k) On the same piece of land two projects in the name of Sargam and Srishti 

were being developed and the work was assigned to the same agency.  The 

dispute of the State Government with the farmers pertained to the same 

piece of land.  

(l) The final arguments in the complaint were made on 16.12.2019 and the 

Regulatory Authority reserved the judgment on the same date.  No 

application thereafter was served upon the respondent and the alleged 

application dated 23.12.2019 appears to have been ingeniously filed in the 

registry of the Regulatory Authority to concoct a false case.  In fact, no 

orders after 16.12.2019 have been uploaded on the website of the 

Regulatory Authority other than the impugned order. 

(m) The power to adjudicate claim of interest for delayed period and 

compensation is vested with the Regulatory Authority and the 

Adjudicating Officer respectively.  The powers to grant relief by the 

Regulatory Authority are provided under Section 38 of the Act while the 

powers of Adjudicating Officer are provided under Section 71 of the Act. 

(n) The agreement to sell under the Rules, 2018 was not executed because the 

allotment was made prior to enforcement of the Rules, 2018. 

(o) The impugned order has been passed in consonance with the provisions 

contained in the Act, 2016. 

(p) Once the sale deed has been executed the Promoter is relieved of any/all 

obligations under the Act except as provided under Section 11 of the Act. 

(q) The relief for interest can be claimed till the handing over of possession as 

has rightly been interpreted by the Regulatory Authority. 

(r) The doctrine of judicial precedent is applicable in cases which are identical 

in nature.  In the present case the appellants have admittedly taken over the 

actual physical possession of the property and have executed the sale deed 

on 21.01.2019.  In fact the appellants have executed a no objection 

undertaking in favour of the respondent having unconditionally accepted 

the property.   

(s) The first principle i.e. rule against bias is neither alleged nor pleaded in the 

appeal.  So far as providing opportunity of hearing is concerned, the 

appellants were admittedly given opportunity of hearing by the Regulatory 

Authority and have also filed their written arguments.  The clandestine 
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filing of the application in the Registry on 23.12.2019 i.e. after the 

judgment having been reserved by the Regulatory Authority on 

16.12.2019, without even serving a copy upon the respondent stinks of 

malice and is against the practice of court of law.  

(t) The complaint of the appellants having been filed on 15.10.2019 after 

execution of sale deed dated 21.01.2019 and handing over of possession on 

01.03.2019 is hit by the provision of Section 11 of the Act.  There was no 

cause of action subsisting at the time of filing of the complaint i.e. after 10 

months of taking over the actual physical possession of the property 

unconditionally.  

5. The appellants filed rejoinder/reply to the objections of the respondent 

wherein the appellants denied the averments made by the respondent in the 

objections and reiterated the averments made by the appellants in the 

appeal.                                                                                                                           

6. Heard Sri Hridesh Srivastava, learned counsel for the appellants and Sri 

Prashant Kumat Singh, learned counsel for the respondent and perused the 

record.  

7. The perusal of the impugned order dated 20.01.2020 reveals that the 

Regulatory Authority framed two questions on the complaint of the 

appellant, namely (i) whether the present case falls under the purview of 

Section 18 of the Act if the complainant has already taken possession after 

execution of the Registry, and (ii) whether the complainant is entitled for 

any relief or not?  The Regulatory Authority after examining the provisions 

of Section 18 of the Act opined that the complaint in question does not fall 

in either of the options provided in Section 18 of the Act, 2016.  Reasons 

for the delay have already been explained in the earlier part of the order 

and the complainant has also taken possession after execution of the 

Registry, hence respondent has been absolved of the liabilities, after 

expressing satisfaction by the complainant at the time of execution of the 

conveyance deed and while relying on the judgment of Hon’ble Apex 

Court in Civil Appeal No. 6051/2002 (Ghaziabad Development Authority 

Vs. Shakuntala Rohatgi) and the judgment of NCDRC in Consumer 

Complaint No. 1055/2015 (Rashid Ahmad Usmani and others Vs. DLF 

Ltd.) dated 02.07.2019, rejected the complaint of the complainant and also 

refused to refer the matter to the Adjudicating Officer. 
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8. On examination of the pleadings of the respective parties, the complaint 

and the impugned order of the Regulatory Authority dated 20.01.2020 we 

propose to frame the following questions:-- 

(1)  Whether a complainant can invoke the provisions of Section 18 of 

the Act, 2016 for seeking interest or compensation for delayed 

possession of the Unit/Apartment/Flat, after execution of the 

conveyance deed and taking possession of the same? 

(2) Whether the complainant can claim interest and/or  compensation 

for delayed possession of the Unit/Apartment/Flat by the respondent 

after execution of the conveyance deed and taking over possession 

of the Unit? 

(3) Whether the reliance placed by the Regulatory Authority, while 

rejecting the complaint of the appellant, on the judgment of Hon’ble 

Apex Court in Civil Appeal No. 6051/2002 (Ghaziabad 

Development Authority Vs. Shakuntala Rohatgi) has been correctly 

appreciated and applied? 

9. Question No. 1:   In order to examine question no.1 we deem it proper to 

examine the provisions of the Act, 2016 relating to adjudication by the 

Regulatory Authority and Adjudicating Officer. 

9.1. The Act envisages adjudication by the Regulatory Authority in terms of the 

powers under Chapter V of the Act and in particular Sections 31, 32, 34, 

35 and 40 of the Act, and for adjudging compensation by the Adjudicating 

Officer in terms of the power under Chapter VIII of the Act and in 

particular Sections 71 and 72 thereof. 

9.2 The Act spells out the obligations of the promoter of a real estate project 

and the consequence of the promoter failing to fulfill those obligations. 

Some of those obligations are enumerated in Section 11, 12 to 18 of the 

Act. 

9.3 Section 18 of the Act talks of the consequence of the failure by the 

promoter to complete or to be unable to give possession of an apartment, 

plot or building either in terms of the agreement for sale or failure to 

complete the project by the date specified therein or on account of 

discontinuance of his business either on account of suspension or 

revocation of the registration under the Act or for any other reason. In the 
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event of either of the above contingencies under Section 18 (1) (a) of the 

Act, the promoter is made liable on the demand of the allottee: 

(i) In the event that the allottee wishes to withdraw from the project, 

without prejudice to any other remedy available, to return the 

amount received by the promoter in respect of that apartment, 

plot, building, as the case may be, together with “interest at such 

rate as may be prescribed”, “including compensation in the 

manner as provided under this Act”; 

(ii) Where an allottee does not intend to withdraw from the project, 

the promoter shall pay him for every month’s delay in the handing 

over of the possession “interest at such rate as may be prescribed”. 

Section 18 (2) of the Act mandates that in case loss is caused to 

allottee due to the defective title of the land, on which the project 

is being developed or has been developed, the promoter shall 

compensate the allottee and that such claim for compensation 

under Section 18 (2) shall not be barred by limitation provided 

under any law for the time being in force. 

9.4 Section 18 (3) of the Act states that where the promoter fails to discharge 

any other obligations under the Act or the Rules or Regulations made there 

under or in accordance with the terms and conditions of the agreement for 

sale, the promoter shall be liable to pay “such compensation” to the 

allottees, in the manner as provided under the Act. 

9.5 It is apparent on a reading of Section 18 of the Act as a whole that upon the 

contingencies spelt out therein, (i) the allottee can either seek refund of the 

amount by withdrawing from the project; (ii) such refund could be together 

with interest as may be prescribed; (iii) the above amounts would be 

independent of the compensation payable to an allottee either in terms of 

Sections 18 (2) or 18 (3) of the Act read with other provisions; (iv) the 

allottee who does not intend to withdraw from the project will be required 

to be paid by the promoter interest for every month’s delay of handing over 

possession. 

9.6 When one turns to the powers of the Authority, it is seen that under Section 

31, the complaints can be filed either with the Authority or with the 

Adjudicating Officer (AO) for violation or contravention of the provisions 
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of the Act or the Rules and Regulations. Such complaint can be filed 

against “any promoter, allottee or real estate agent”, as the case may be. 

Such complaint can be filed by “any aggrieved person”. The Explanation 

to Section 31 (1) of the Act states that for the purposes of said sub-section, 

“person” shall include an association of allottees or any voluntary 

consumer association registered under any law for the time being in force. 

Section 31 (2) states that the form, manner and fees for filing a complaint 

under sub-section (1) shall be such as may be prescribed. 

9.7 Having gone through the relevant Sections of the Act, we find that as per 

Sections 12, 18 and 19 of the Act, the allottee, in case of default by the 

promoter, is entitled to refund of his/her entire investment along with 

"interest at such rate as may be prescribed" and "compensation in the 

manner provided under the Act". Whereas in Section 12, the part dealing 

with interest and the part dealing with compensation are joined with the 

word "and" while in Section "18" they are joined with the word 

"including". Also, "at such rate as may be prescribed" is suffixed to the 

word "interest" in the context of refund of investment, but the expression 

"at such rate as may be prescribed" is neither prefixed nor suffixed to the 

word "compensation" in any of the Sections of the Act. The term 

compensation is suffixed by the expression "in the manner as provided 

under this Act" in Sections 12, 14, 18 & 19 of the Act. However, 

compensation and interest are qualified by the term "as he thinks fit in 

accordance with the provisions of any of those sections" in Section 71 of 

the Act. The Act only lays down for "holding an enquiry in the prescribed 

manner, after giving any person concerned a reasonable opportunity of 

being heard" under Section 71. The Act very clearly provides that the 

quantum of compensation or “interest as he thinks fit” under Section 71 

will be decided taking into consideration the factors listed under Section 72 

of the Act. 

9.8 We further examined Section 31 of the Act and Rule 33 & Rule 34 of the 

Rules. The relevant portions of Section 31 of the Act and Rule 33 of the 

Rules are extracted as follows:- 

Extract of Section 31 of the Act 

"(1) Any aggrieved person may file a complaint with the 
Authority or the adjudicating officer, as the case may be, 
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for any violation or contravention of the provisions of 
this Act or the rules and regulations made thereunder 
against any promoter, allottee or real estate agent, as the 
case may be. 

Explanation 

For the purpose of this sub-section "person" shall 
include the association of allottees or any voluntary 
consumer association registered under any law for the 
time being in force. 

(2 The form, manner and fees for filing complaint under 
sub-section (1) shall be such as may be specified by 
regulations." 

  As can be seen from above, Section 31(2) of the Act provides 

for specifying by regulations, the form, manner and fee for filing complaint 

under Section 31(1) of the Act. As provided under Section 31(2) of the 

Act, the U.P. Government has framed Rules, 2016. Rule 33(1) provides for 

manner of filing a complaint with the Regulatory Authority. Rule 33(1) is 

extracted as follows:- 

Extract of Rule 33(1) of Rules-      

(1) Any aggrieved person may file a complaint with the 
regulatory authority for any violation under the Act or 
the rules and regulations, made there under, save as 
those provided to be adjudicated by the adjudicating 
officer, in Form M which shall be accompanied by a fee 
of rupees one thousand in the form of a demand draft 
drawn on a nationalized bank, in favour of regulatory 
authority and payable at the main branch of that bank at 
the station, where the seat of the said regulatory 
authority is situated.   

  It is evident from Rule 33(1) of the Rules that the complaints 

filed with the Regulatory Authority should be in Form M, except those 

complaints which require to be adjudicated by the Adjudicating Officer. 

On top of Form M, it is clearly written that it is as per provisions of Rule 

33(1) and is meant for filing complaint under Section 31 of the Act. 

Further Column 5 of the Form M specifically requires a complainant to 

indicate the relief(s) sought.  

9.9 We have further examined Rule 34(1) of the Rules which relates to filing 

of a complaint with the Adjudicating Officer for compensation. Rule 34(1) 

reads as follows :-  
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    Extract of Rule 34(1) 

(1) Any aggrieved person may file a complaint with the 
adjudicating officer for compensation under Section 12, 
14, 18 and 19 in Form N, which shall be accompanied by 
a fee of rupees one thousand in the form of a demand 
draft drawn on a nationalized bank in favour of 
regulatory authority and payable at the main branch of 
that bank at the station, where the seat of the said 
regulatory authority is situated. 

9.10 It is clear from Rule 34 (1) of the Rules that a complaint for 

"compensation"under Sections 12, 14, 18 and 19 of the Act is to be filed 

before the Adjudicating Officer in Form N.  It is mentioned on top of Form 

N itself that it is an application to Adjudicating Officer for claim of 

compensation under Rule 34(1) of the Rules and under Section 31 of the 

Act read with Section 71 of the Act.  A complainant is required to indicate 

in Column 5 of Form N, the compensation sought.  

9.11 Thus, it is our considered view that Form N is to be filed before an 

"Adjudicating Officer" for only claiming "compensation" under Rule 

34(1); whereas Form M is to be filed before the Regulatory Authority 

under Rule 33(1) of the Rules for all types of reliefs, barring 

"compensation", for any violation under the Act, Rules or Regulations. 

9.12 We have also examined the provisions of Sections 71 and 72 of the Act. 

The opening words of Section 71 (1) of the Act make it clear that the scope 

and functions of the Adjudicating Officer (AO) are only for ‘adjudging 

compensation under Sections 12, 14, 18 and 19 of the Act’. If the 

legislative intent was to expand the scope of the powers of the AO, then 

the wording of Section 71 (1) ought to have been different. On the 

contrary, even the opening words of Section 71 (2) of the Act make it clear 

that an application before the AO is only for ‘adjudging compensation’. 

Even in Section 71 (3) of the Act, it is reiterated that the AO may direct ‘to 

pay such compensation or interest as the case may be, as he thinks fit’ in 

accordance with provisions of Sections 12, 14, 18 and 19 of the Act. This 

has to be seen together with the opening words of Section 72 of the Act, 

which read “while adjudging the quantum of compensation or interest, as 

the case may be, under Section 71, the adjudicating officer shall have due 

regard to the following factors, namely,…………….” 
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 On a collective reading of Sections 71 and 72 of the Act, the 

legislative intent becomes explicit. This is to limit the scope of the 

adjudicatory powers of the AO for determining “compensation or interest 

as he thinks fit” in the event of violation of Sections 12, 14, 18 and 19 of 

the Act. 

9.13 On examination of Section 35 of the Act, we find that the powers of the 

Regularity Authority under Section 35 of the Act are of a wide nature. 

While discharging those functions, it will be open to the Authority to even 

require the AO to conduct the inquiry. Section 35 (2) of the Act also makes 

it plain that the Regulatory Authority will have the same powers as a Civil 

Court. The legislative intent is, therefore, not to diminish the adjudicatory 

functions of the Regulatory Authority, but rather to provide it with all the 

trappings of a quasi-judicial/judicial authority while inquiring into the 

complaints and issuing directions, by directing the Adjudicating Officer to 

adjudicate the compensation or interest. The legislation in its own wisdom 

has used the word “Authority” as well as “Adjudicating Officer” wherever 

it is required. Furthermore, the legislation has clearly, intentionally and 

suitably used the word “penalty” or “interest at such rate as may be 

prescribed” in case of Authority and “compensation” or “interest as he 

thinks fit” in case of Adjudicating Officer.  

9.14 Further, the Hon’ble Bombay High Court in the case of Neelkamal 

Realtors Suburban Pvt. Ltd. And others Vs. Union of India, reported in 

2017 SCC Online Bom 9302vide paras 256, 257 and 258while examining 

the provisions of agreement regarding completion/handing over of 

possession and Section 18, was pleased to observe as follows:- 

“256. Section 4(2)(l)(C) enables the promoter to revise 
the date of completion of project and hand over 
possession. The provisions of RERA, however, do not 
rewrite the clause of completion or handing over 
possession in agreement for 
sale. Section4(2)(l)(C) enables the promoter to give 
fresh time line independent of the time period 
stipulated in the agreements for sale entered into 
between him and the allottees so that he is not visited 
with penal consequences laid down under RERA. In 
other words, by giving opportunity to the promoter to 
prescribe fresh time line under Section 4(2)(l)(C) he is 
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not absolved of the liability under the agreement for 
sale. 

257. Section 18(1)(b) lays down that if the promoter 
fails to complete or is unable to give possession of an 
apartment due to discontinuance of his business as a 
developer on account of suspension or revocation of 
the registration under the Act or for any other reason, 
he is liable on demand to the allottees, in case the 
allottee wishes to withdraw from the project, without 
prejudice in this behalf including compensation. If the 
allottee does not intend to withdraw from the project 
he shall be paid by the promoter interest for every 
month's delay till handing over of the possession. The 
requirement to pay interest is not a penalty as the 
payment of interest is compensatory in nature in the 
light of the delay suffered by the allottee who has paid 
for his apartment but has not received possession of it. 
The obligation imposed on the promoter to pay interest 
till such time as the apartment is handed over to him is 
not unreasonable. The interest is merely compensation 
for use of money. 

258.In paragraph-9 of Alok Shanker Pandey v. Union 
of India, (2007) 3 SCC 545, the Apex Court has held 
that "There is misconception about interest. Interest is 
not a penalty or punishment at all, but it is the normal 
accretion on capital. …………….. The object of Section 
18 is to recompense an allottee for depriving him of 
the use of the funds paid by him. The promoter who 
has received money from the allottee but has failed to 
adhere to his contractual or statutory obligations, 
cannot claim that he is entitled to utilize the monies 
without paying any interest with respect thereto to the 
allottee.” 

9.15.  Recently the Hon’ble Supreme Court in Civil Appeal No. 3581-3590 of 

2020 M/S Imperia Structures Ltd. Vs. Anil Patni and another decided on 

02.11.2020, while examining the provisions of Section 18 of the Act, 2016, 

vide para 23, has been pleased to observe as under:--  

“23. In terms of Section 18 of the RERA Act, if a promoter 
fails to complete or is unable to give possession of an 
apartment duly completed by the date specified in the 
agreement, the Promoter would be liable, on demand, to 
return the amount received by him in respect of that 
apartment if the allottee wishes to withdraw from the 
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Project. Such right of an allottee is specifically made 
“without prejudice to any other remedy available to him”. 
The right so given to the allottee is unqualified and if 
availed, the money deposited by the allottee has to be 
refunded with interest at such rate as may be prescribed. 
The proviso to Section 18(1) contemplates a situation 
where the allottee does not intend to withdraw from the 
Project. In that case he is entitled to and must be paid 
interest for every month of delay till the handing over of 
the possession. It is upto the allottee to proceed either 
under Section 18(1) or under proviso to Section 18(1). 
The case of Himanshu Giri came under the latter 
category. The RERA Act thus definitely provides a remedy 
to an allottee who wishes to withdraw from the Project or 
claim return on his investment.” 

9.16 The plain language of Section 18(1) (a) shows that if the promoter fails to 

complete or is unable to give possession of an apartment, plot or building 

in accordance with the terms of the agreement for sale or, as the case may 

be, duly completed by the date specified therein, he would be liable to 

return the amount received by him together with interest including 

compensation.  In case the allottee does not intend to withdraw from the 

project, the promoter is liable to pay interest for every month’s delay till 

handing over of possession.  

9.17 The purpose of Section 18(1)(a) is to ameliorate the buyers in real estate 

sector and balance the rights of all the stake holders. 

9.18 Further Section 18 of the Act does not prohibit to the allottee to file the 

complaint with the Real Estate Regulatory Authority or Adjudicating 

Officer against the promoter, after taking delayed possession of flat for the 

violation of the provisions of the Act and breach of terms of agreement by 

promoter, seeking for the relief for delayed possession by the promoter.  

Also, the Act does not provide any limitation clause for filing of complaint 

by the allottee with the Real Estate Regulatory Authority or Adjudicating 

Officer against the Promoter to claim relief for violation and contravention 

of provisions of the Act by him.  It is the legitimate right of the allottee to 

file complaint against the promoter even after the possession of the 

flat/house/plot is given to him if there is violation of the provisions of the 

Act by the Promoter.  The provisions of the Act seek to protect the 

allottees and simplify the remedying of wrongs committed by a Promoter.  
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The intention of the Act is to bring the complaints of allottees before one 

Authority and simplify the process.  

9.19 The Real Estate (Regulation and Development) Act, 2016 is a special Act 

and the object of Section 18 is to recompense an allottee for depriving him 

of the use of the funds paid by him to the Promoter.  The Promoter who 

has received money from the allottee but has failed to adhere to his 

contractual or statutory obligations, cannot claim that he is entitled to 

utilize the monies without paying any interest with respect thereto to the 

allottee.  The provisions of the Act ensure that the allottees’money is not 

misused or unreasonably retained by the promoter.  That Act aims at 

protecting interest of consumers in the real estate sector by establishing an 

adjudicating mechanism for speedy redressal of disputes.  Also, the Act 

aims at protecting larger interest of allottees/flat or house buyers, who are 

waiting for getting their possession and are helpless in getting speedy 

remedy to their endless problems.  The provisions of the Act seek to 

protect the allottees and simplify the remedying of wrongs committed by a 

Promoter.  

9.20 From the aforementioned discussion, it is clear that a complainant can 

invoke the provisions of the Act of 2016 for seeking interest and/or 

compensation for the delay in handing over possession of the unit to the 

allottee, even after execution of the conveyance deed and taking possession 

of the same. Question no. (1) is answered accordingly. 

10. Question no. (2), is whether a home buyer who obtained possession or 

executed deed of conveyance has lost his right to claim compensation for 

the delay in handing over possession of the Unit/Apartment/Flat? 

10.1 As per record, the conveyance deed was executed on 21.01.2019 by the 

respondent in favour of the appellants and possession of the 

Unit/Apartment/Flat was given to the appellants on 01.03.2019, whereas, 

as per Registration Booklet of the respondent, the possession of the 

Unit/Apartment/Flat was to be given to the appellants in 24 months from 

the date of allotment i.e. 23.05.2011 and thus possession was given to the 

allottees/appellants after a delay of about 5 years and 9 months. 
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10.2 The issue regarding claim for compensation of an allottee for delay in 

handing over possession of the Unit/Apartment/Flat against 

promoter/builder after execution of conveyance deed and taking over 

possession, is no more res integra.  The Hon’ble Supreme Court in the case 

of Wg. Cdr. Arifur Rahman Khan and Aleya Sultan and others Versus 

DLF Southern Homes Pvt. Ltd. (now known as BEGUR OMR Homes 

Pvt. Ltd. and others, (reported in SCC online SC 667) while examining 

the issue whether a flat buyer who seeks to espouse a claim against the 

developer for delayed possession can as a consequence of doing so be 

compelled to defer the right to obtain a conveyance  to perfect their title, 

was pleased to observe that it would be manifestly unreasonable  to expect 

that in order to pursue a claim for compensation for delayed handing over 

of possession, the purchaser must indefinitely defer obtaining a 

conveyance of the premises purchased or, if they seek to obtain a Deed of 

Conveyance to forsake the right to claim compensation.  Paras 34, 35 and 

36 of the aforesaid judgment read as under:- 

“34. The developer has not disputed these 
communications. Though these are four communications 
issued by the developer, the appellants submitted that 
they are not isolated aberrations but fit into a pattern. The 
developer does not state that it was willing to offer the flat 
purchasers possession of their flats and the right to 
execute conveyance of the flats while reserving their claim 
for compensation for delay. On the contrary, the tenor of 
the communications indicates that while executing the 
Deeds of Conveyance, the flat buyers were informed that 
no form of protest or reservation would be acceptable. The 
flat buyers were essentially presented with an unfair 
choice of either retaining their right to pursue their claims 
(in which event they would not get possession or title in the 
meantime) or to forsake the claims in order to perfect their 
title to the flats for which they had paid valuable 
consideration. In this backdrop, the simple question which 
we need to address is whether a flat buyer who seeks to 
espouse a claim against the developer for delayed 
possession can as a consequence of doing so be compelled 
to defer the right to obtain a conveyance to perfect their 
title. It would, in our view, be manifestly unreasonable to 
expect that in order to pursue a claim for compensation for 
delayed handing over of possession, the purchaser must 
indefinitely defer obtaining a conveyance of the premises 
purchased or, if they seek to obtain a Deed of Conveyance 
to forsake the right to claim compensation. This basically 
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is a position which the NCDRC has espoused. We cannot 
countenance that view. 

35. The flat purchasers invested hard earned money. It is 
only reasonable to presume that the next logical step is for 
the purchaser to perfect the title to the premises which 
have been allotted under the terms of the ABA. But the 
submission of the developer is that the purchaser forsakes 
the remedy before the consumer forum by seeking a Deed 
of Conveyance. To accept such a construction would lead 
to an absurd consequence of requiring the purchaser 
either to abandon a just claim as a condition for obtaining 
the conveyance or to indefinitely delay the execution of the 
Deed of Conveyance pending protracted consumer 
litigation. 

36. It has been urged by the learned counsel of the 
developer that a consequence of the execution of the Deed 
of Conveyance in the present case is that the same ceases 
to be a transaction in the nature of “supply of services” 
covered under the CP Act 1986 and becomes a mere sale 
of immovable property which is not amenable to the 
jurisdiction of Consumer Fora. In Narne Construction (P) 
Ltd. v. Union of India21, this Court distinguished between 
a simple transfer of a piece of immovable property and 
housing construction or building activity carried out by a 
private or statutory body falling in the category of 
“service‟ within the meaning of Section 2 (1) (o) of the CP 
Act 1986. This Court held that: 

“8. Having regard to the nature of transaction between the 
appellant Company and its customers involved much more 
than a simple transfer of a piece of immovable property it is 
clear the same constitutes “service” within the meaning of 
the Act. It was not the case that the appellant Company was 
selling the given property with all its advantages and/or 
disadvantages on “as is where is” basis, as was the position 
in UT Chandigarh Admn v. Amarjeet Singh. It is a case 
where a clear-cut assurance was made to the purchasers as 
to the nature and extent of development that would be 
carried out by the appellant Company as a part of package 
under which a sale of fully developed plots with assured 
facilities was made in favour of the purchasers for valuable 
consideration. To the extent the transfer of site with 
developments in the manner and to the extent indicated 
earlier was a part of the transaction, the appellant Company 
has indeed undertaken to provide a service. Any deficiency 
or defect in such service would make it accountable before 
the competent Consumer Forum at the instance of 
consumers like the respondents.” 

The developer in the present case has undertaken to provide 
a service in the nature of developing residential flats with 
certain amenities and remains amenable to the jurisdiction 
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of the Consumer Fora. Consequently, we are unable to 
subscribe to the view of the NCDRC that flat purchasers 
who obtained possession or executed Deeds of Conveyance 
have lost their right to make a claim for compensation for 
the delayed handing over of the flats.” 

 

10.3  In view of the aforesaid judgment of Hon’ble Supreme Court  it 

can safely be said that a home buyer does not lose his right to 

claim compensation for the delay in possession even after 

execution of the conveyance deed and taking possession of the 

Unit/Apartment/Flat booked by him. The question no. (2) is 

answered accordingly. 

11. Question no. (3) is regarding reliance placed by the Regulatory Authority 

on the judgment of Hon’ble Apex Court in Civil Appeal No. 6051/2002 

(Ghaziabad Development Authority Vs. Shakuntala Rohatgi) dated 

04.03.2009 while rejecting the complaint of the appellants for interest on 

the delayed possession. The Hon’ble Supreme Court in the aforesaid 

judgment while examining the issue of interest for delay was pleased to 

observe as follows:--  

“This Court has held that where the plot/flat is 

allotted, is not delivered in time but is delivered after 

some delay at the original rate (without charging a 

revised higher rate which was prevailing at a later 

date) the allottees will not be entitled to claim 

interest.  Where the allotment is at a tentative rate 

subject to calculation of final cost, which is higher 

than the tentative cost (as contrasted from charging a 

revised prevailing applicable to later allotments), it 

will not be considered a revised higher rate.” 

It is important to mention herein that in this judgment the Hon’ble 

Supreme Court while examining the issue of interest for delay placed 

reliance on the principles laid down regarding award of interest in 

Ghaziabad Development Authority Vs. Balbir Singh (2004)5 SCC 65, 

Municipal Corporation Chandigarh and others Vs. Shanti Nikunj, 

(2006)4 SCC 109 and Bangalore Development Authority Vs. Syndicate 

Bank (2007) 6 SCC 711. Hon’ble Supreme Court in the case of Bangalore 
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Development Authority Vs. Syndicate Bank (supra)  vide paras 10, 10(a) 

and 10(b)  pleased to observe as under:-- 

“10. Where a Development Authority forms layouts and allots 
plots/flats (or houses) by inviting applications, the following 
general principles regulate the granting of relief to a consumer 
(applicant for allotment) who complains of delay in delivery or 
non-delivery and seeks redressal under the Consumer Protection 
Act, 1986 ('Act' for short) - [vide : Lucknow Development 
Authority vs. M. K. Gupta - 1994 (1) SCC 243, Ghaziabad 
Development Authority vs. Balbir Singh - 2004 (5) SCC 65, 
and Haryana Development Authority vs. Darsh Kumar - 2005 
(9) SCC 449, as also Ghaziabad Development Authority vs. 
Union of India - 2000 (6) SCC 113]: 

(a) Where the development authority having received the full 
price, does not deliver possession of the allotted plot/flat/house 
within the time stipulated or within a reasonable time, or where 
the allotment is cancelled or possession is refused without any 
justifiable cause, the allottee is entitled for refund of the amount 
paid, with reasonable interest thereon from the date of payment 
to date of refund. In addition, the allottee may also be entitled to 
compensation, as may be decided with reference to the facts of 
each case. 

(b) Where no time is stipulated for performance of the contract 
(that is for delivery), or where time is not the essence of the 
contract and the buyer does not issue a notice making time the 
essence by fixing a reasonable time for performance, if the 
buyer, instead of rescinding the contract on the ground of non-
performance, accepts the belated performance in terms of the 
contract, there is no question of any breach or payment of 
damages under the general law governing contracts. However, 
if some statute steps in and creates any statutory obligations on 
the part of the development authority in the contractual field, the 
matter will be governed by the provisions of that statute.” 

11.1  The submission of learned counsel for the appellants is that reliance by the 

Regulatory Authority on the judgment of the Hon’ble Supreme Court in 

the case of Ghaziabad Development Authority Vs. Shakuntla Rohatgi 

(supra) is misconceived as the said judgment was prior to the 

promulgation of the Act, 2016 and the Regulatory Authority was required 

to examine the complaint of the appellants taking into consideration the 

provisions of the Act, 2016.  Even otherwise the Hon’ble Supreme Court 

in the case of Bangalore Development Authority Vs. Syndicate Bank 

(supra) while laying down principles for delay in delivery of possession 

was pleased to observe that if some statute steps in and creates any 

statutory obligation on the part of the development authority in the 
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contractual field, the matter will be governed by the provisions of that 

statute, hence the complaint of the appellants was rejected without 

examining the said judgments of Hon’ble Supreme Court as well as the 

provisions of the Act, 2016, in correct perspective.  Thus we are 

constrained to observe that the learned Regulatory Authority did not 

appreciate the judgment of the Hon’ble Supreme Court in Ghaziabad 

Development Authority Vs. Shakuntala Rohatgi (supra) correctly while 

rejecting the complaint of the appellants.  Question No. (3) is answered 

accordingly.  

11.2 On due consideration we tend to agree with the submission of the learned 

counsel for the appellants and have no hesitation in saying that in the 

judgment of Hon’ble Supreme Court in the case of Bangalore Development 

Authority Vs. Syndicate Bank (supra) which has been relied by Hon’ble 

Supreme Court in the case of Ghaziabad Development Authority Vs. 

Shakuntala Rohatgi (supra),while laying down principles for delay in 

delivery of possession was pleased to observe that if some statute steps in 

and creates any statutory obligation on the part of the development 

authority in the contractual field, the matter will be governed by the 

provisions of that statute and the Act of 2016  sets out rights, duties and 

obligations for Promoter/Developer/Real Estate Agent and the Home 

Buyer/Allottee and the Regulatory Authority was required to examine the 

complaint of the appellants as per the provisions of the Act, 2016 and the 

Rules and Regulations framed thereunder.  

12.  Though we have not framed any issue regarding non providing the 

advertised amenities by the respondent and the appellants have raised 

various issues with respect to deficiencies in the amenities and services in 

their complaint but this aspect of the matter has also not been considered by 

the Regulatory Authority, whereas if any features,amenities and services are 

advertised by the Promoter in its Brochure and there is any deficiency in the 

same, the Regulatory Authority ought to have entertained the complaint and 

examined the same in depth.  The Hon’ble Supreme Court in the case of 

Wg. Cdr. Arifur Rahman Khan and Aleya Sultana and Ors. Vs. DLF 

Southern Homes Pvt. Ltd. and Ors (Civil Appeal No. 6239 of 2019, 

decided on 24.08.2020)while examining the issue of amenities advertised 

by a Promoter in its Brochure which attracted the home buyers to invest 
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their hard earned money to buy homes of their dreams but fail to get the 

advertised features, amenities and services, pleased to observe in para 43 as 

follows:-- 

“43. In other words, what the developer holds out as a 
defence is that though there has been a failure on their 
part to provide the amenities, the flat buyers have the 
benefit of facilities in the surrounding area which has 
become urbanised. We cannot agree with this line of 
submissions. The reply of the developer seeks to explain 
the failure to construct the facilities on the ground that the 
“existing population cannot sustain these facilities” – a 
school, commercial complex and health care facilities. 
This is a case involving an experienced developer who 
knew the nature of the representation which was being 
held out to the flat purchasers. Developers sell dreams to 
home buyers. Implicit in their representations is that the 
facilities which will be developed by the developer will 
provide convenience of living and a certain lifestyle based 
on the existence of those amenities. Having sold the flats, 
the developer may find it economically unviable to provide 
the amenities. The flat purchasers cannot be left in the 
lurch or, as in the present case, be told that the absence of 
facilities which were to be provided by the developer is 
compensated by other amenities which are available in the 
area. The developer must be held accountable to its 
representation. A flat purchaser who invests in a flat does 
so on an assessment of its potential. The amenities which 
the builder has committed to provide impinge on the 
quality of life for the families of purchasers and the 
potential for appreciation in the value of the flat. The 
representation held out by the developer cannot be 
dismissed as chaff. True, in a situation such as the present 
it may be difficult for the court to quantify the exact nature 
of the compensation that should be provided to the flat 
buyers. The general appreciation in land values results in 
an increase in the value of the investment made by the 
buyers. Difficulties in determining the measure of 
compensation cannot however dilute the liability to pay. A 
developer who has breached a clear representation which 
has been made to the buyers of the amenities which will be 
provided to them should be held accountable to the 
process of law. To allow the developer to escape their 
obligation would put a premium on false assurances and 
representations made to the flat purchasers.Hence, in 
factoring in the compensation which should be provided to 
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the flat buyers who are concerned in the present batch of 
appeals, we would necessarily have to bear this issue in 
mind.” 

13.  In view of the aforesaid analysis we are of the considered view that the 

impugned order dated 20.01.2020 is not sustainable in the eyes of law.  

Accordingly the same is set aside and the matter is remanded back to 

the Regulatory Authority for examining the complaint of the appellants 

afresh and decide the same expeditiously after providing opportunity to the 

concerned parties.  

 

                  (Rajiv Misra)                    (D.K. Arora) 
Dated: August  24, 2021 
Shakir 

 


