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The appellant allottee by the instant appeal is raising challenge to the
impugned order dated 07.01.2021 passed by the U.P. Real Estate Regulatory
Authority (Regulatory Authority) at Gautam Buddha Nagar, in proceedings
under Section 63 of the Real Estate (Regulations and Development) Act 2016
(Act 2016), arising from complaint no. 220186674, wherein, a direction came
to be issued to the respondent to pay interest at the rate agreed between the

parties in the agreement.

The appellant is aggrieved by the direction for the reason that in the
judgment/decree dated 06.12.2018 passed in the complaint of the appellant,
the learned Regulatory Authority directed the respondent to hand over
possession of the unit along with the interest at MCLR+1%, which stands

modified in execution proceedings.

The short question that arises for consideration is as to whether the learned

Regulatory Authority was within its jurisdiction and authority to have



modified the rate of interest awarded by the judgment and decree in execution

proceedings.

The facts of inter-se parties are not in dispute the appellant had booked a
residential flat bearing unit no. 101 in tower A-6, admeasuring 950 sq. ft.
(Two BHK) (unit) in the Project, ‘Gardenia Aims Glory,” situated at GH-1,
Sector-46, Noida-201301, being developed by the respondent. The allotment
of the unit came to be made on 14.03.2010. As per Builder-Buyer Agreement
(BBA), the unit was required to be handed over in June, 2012, plus minus, six
months i.e. on or before December, 2012. Admittedly, the project got
delayed. Aggrieved, appellant preferred a complaint under Section 31 of Act,
2016 claiming possession and delay interest on the deposit. The complaint
came to be allowed vide judgment and order dated 06.12.2018. Learned
Regulatory Authority directed the respondent promoter to handover
possession of the unit and pay delay interest at MCLR+1%.

Aggrieved, respondent promoter preferred an appeal (Misc. Case no.
235/2019) before this Tribunal which came to be dismissed on 03.03.2020.
On specific query learned counsel for the respondent submits that the
respondent had not carried the order in second appeal before the Hon’ble
High Court. In other words, in so for as it relates to the respondent, the

judgment and decree dated 06.12.2018 has attained finality.

The respondent did not comply the judgment and decree, aggrieved, appellant
was constrained to file an application under Section 63. Learned Authority in
the execution proceedings vide impugned order dated 07.01.2021 directed the
respondent promoter to hand over possession of the unit and execute the sale

deed but further directed that the appellant shall be entitled to interest as
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provided in the agreement. In other words, the principal order/decree dated
06.12.2018 came to be modified reviewed in consequential execution
proceedings. The interest at MCLR+1% come to be modified to interest as per

agreement between the parties.

Aggrieved, appellant has preferred the present appeal. It is not in dispute that
in our order dated 05.05.2025, we had noted that the respondent has received
occupancy certificate/completion certificate (OC/CC) of the project from the
Competent Authority in 2019, however, physical possession of the unit came
to be handed over to the appellant on 31.07.2015, as against the due declared
date of completion i.e. 31.12.2012. It is also not being disputed that the sub
lease/conveyance deed of the unit has not been executed by the respondent
due to pendency of the present appeal, as well as, due to pending dispute of

the promoter with the Competent Authority (NOIDA Authority).

Learned counsel for the respondent submits that a Memorandum of
Understanding (MoU) dated 11.04.2024 came to be executed between the
respondent and the appellant, wherein, the appellant had agreed to withdraw
the appeal as the dispute inter-se parties was settled. Learned counsel for the
respondent further submits that interest component of the unit, if any, is

already deposited with UP RERA in compliance of the decree.

Learned counsel for the appellant objects to the alleged agreement by
submitting that there was no occasion for settlement as the interest awarded at
MCLR+1% was not paid. Further, respondent has not been able to execute the
sublease deed. It is submitted that the agreement was intended to be imposed
upon the appellant as condition precedent for execution of the

conveyance/sublease deed. In other words, it is urged that the agreement
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being one sided and against the statutory provisions, therefore, would not bind
upon the allottee. Further, as per the respondent, they are not in a position to
execute the sub-lease deed, at the most respondent can hand over possession

of the unit.

Learned counsel for the respondent submits that NOIDA Authority due to the

pending dispute declines to execute the tripartite sublease deed of the unit.

Be that is it may, the impugned order passed in proceedings under Section 63
of Act 2016 is without jurisdiction as it seeks to modify/review the rate of
interest granted/awarded to the appellant in the principal proceedings. The
Regulatory Authority has committed an error in modifying the decree in
execution proceedings which is illegal/unwarranted and without authority of

law. The question is accordingly answered.
The appeal is allowed by of passing the following orders:-
(1) Impugned order dated 07.01.2021 is set aside and quashed.

(i1)) The appellant would be entitled to delay interest for the period with
effect from 01.01.2013 to 31.07.2017 at the rate of MCLR+1%.

(i11) The respondent is directed to execute the sublease deed of the unit in
favour of the appellant allottee within three months from the date, the

order is uploaded on web portal.

(iv) The Chief Executing Officer (CEO) NOIDA is directed to ensure
execution of the tripartite sublease deed of the unit after completion of

other formalities.

(v) No order as to costs.
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