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The present appeal has been preferred by the Appellants under Section
44(1) of the Real Estate (Regulation and Development) Act, 2016
(hereinafter referred to as ‘the Act 2016°) against the order dated
25.04.2022 passed by the U.P. Real Estate Regulatory Authority,
Lucknow (hereinafter referred to as the ‘Regulatory Authority’) in
Complaint No.NCR144/06/75583/2021 (Harmeet Arora Vs. M/s
Maheshwari Infratech Pvt. Ltd.) whereby the promoter was directed to
confiscate the earnest money of the complainant as per clause 4.1 of the
agreement and ensure to return of the remaining amount without interest.
The Regulatory Authority further directed that the violation of the
impugned order will be punishable under Section 63 of the Act 2016.

The facts of the case, in brief, as culled out from the memo of appeal, are
that the appellant entered into a Builder Buyer Agreement on 17.03.2017
with the respondent vide which he was allotted unit F-192 in the
multistoried commercial project of the respondent named as Ufairia,
situated in Plot No. C-4A, Sector 16B, Greater Noida, District- Gautam
Buddh Nagar, UP and paid an amount of Rs. 22,62,028/-. As per the
BBA, the total cost of the unit was Rs. 54,90,847/-, which was structured

to be paid as per Ufairia Special Payment Plan, a construction linked
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plan and according to that plan the second installment of Rs. 18,84,486/-

was to be demanded on completion of the structure (Retail).

The demand of amount Rupees 20,86,834/- was raised by the respondent
on 11.01.2021 where the actual progress of the project as mentioned in
the Architect Report dated 30.03.2021 (duly uploaded on the RERA
website) shows that the structure was only completed till Lower Ground
Floor (100%) whereas the unit in question (F-192) booked by the
appellant is on first floor. It was further submitted that the Super
Structure of the Project was only partially completed (65%).

On the receipt of the said demand amount Rs. 20,86,834/- that too after a
period of around four years from the date of execution on BBA
(executed on 17.03.2017) the applicant intended to enquire through mail
regarding the actual status of the project so that the progress of the
booked unit (F-192) be substantiated and accordingly the payments can
be arranged as per the demand raised by the respondent.

As per the BBA Clause 19.1 it has been categorically scripted that the
developer (respondent) shall endeavour to complete the construction of
the unit within the 48 months from signing of the BBA with further
(additional) compensation free grace period of 180 days from the date of
the execution of Builder Buyer Agreement. According to BBA, the
possession of the booked unit (F-192) was to be handed over to the
applicant by the month of March 2021, this time frame excludes the
grace period which if considered the possession handover to the
appellant ought to be done by September 2021. However, upon rigorous
efforts by the applicant to seek detailed, satisfactory and authentic reply
regarding the time frame of the booked unit, the respondent's
representative deliberately misguided and wilfully concealed the facts of
revised time frame, that as per the RERA website was extended to
30.06.2025.

The applicant emailed as many as 9 mails to the respondent between
26.01.2021 to 07.03.2021 (less than two months' period) to seek clarity
about the project progress and delivery status of his booked unit. The
respondent not only selectively reverted to the applicant's emails, while
categorically denying to provide an assurance of time bound possession

of the booked unit (F-192) but also insisted on the payment of the
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demand note of amount Rs. 20,86,834/- raised by the company on
11.01.2021.

In context of the said 9 emails sent by the appellant to the respondent the
email dated 13.02.2021 enquired particularly regarding the
possession/delivery of the unit in question. In reply to that, on
18.02.2021 the appellant received an email from respondent confirming
that the unit in question will be delivered to the applicant by December
2021. However, when the appellant intended to verify the said assurance
given for the delivery of the unit in question through availing the
benefits/provisions mentioned in the Point no: 17 “SITE VISITS-
Allottee(s) understand that no physical visits during the construction
work at the site shall be permissible, as the Developer shall be
periodically issuing the progress report along with actual photographs
of the construction work at the site. The above report shall be available
on the website of the Company/Project. However, Allottee(s) shall be
entitled to be physically present and oversee the work in their
respective apartments during the fit-out period.” To his surprise there
was nothing mentioned/available in form of actual site photographs
suggesting the progress/status of the project work on the company
website the Ufairia Project within which the unit in question is booked.
In absence of proper response from the respondent’s side regarding the
definite time bound possession and status report of the project, the
appellant in distress and panic with intent to safeguard his investment
and seek formal reply on his booked unit’s status from the respondent
served a legal notice dated 15.04.2021 to the respondent. However, in
response to the legal notice, the respondent issued final reminder letter
for the remaining dues to the appellant on 03.06.2021 and in a haste to
get the said unit cancelled further issued Pre-Cancellation Letter dated
12.06.2021 and finally cancelled the unit in question (F-192) through
Cancellation letter dated 21.06.2021, within the short span of just 18
days.

It 1s further stated that Clause 4.1 clearly states that once the arrear of
payment are due for more than 30 days, the allotment of the unit in
question will stand cancelled automatically that to without any notice. In
the case of the appellant, the demand note of payment was raised on

11.01.2022 by the respondent. However, the provisions of automatically



2.8

2.9

cancellation of the booked unit as mentioned in Clause 4.1 was not
brought into effect by the respondent & reminders for the payments were
regularly sent to the appellant on 17.03.2021, 10.04.2021 and
03.06.2021. Further followed by Pre-cancellation notice on 12.06.2021
and final cancellation note dated 21.06.2021 (just 4 days after the
appellant approached the RERA vide complaint dated 16.06.2021). The
entire sequence of cancellation of the unit in question shares a glimpse of
the mala-fide intention of the respondent to cover up its unethical action
of raising demand for a non-completed/delayed project and further
shifting the responsibility of its transgression on the appellant.

Clause 35 of the BBA provides the provision of the Arbitration in case of
dispute between the parties signing the BBA. However, the respondent
miserably failed to seek refuge of the provisions of Clause 35 for
resolving the issues aroused. This casual and wilful avoidance to
exercise the arbitration clause raise serious question about the intent and
piousness of the respondent to resolve the dispute and retain one of their
loyal investor who continued believing in the respondent’s project
however it was delayed as per provisions of BBA and because of which
the appellant was incurring huge financial burden.

The appellant is always willing to continue with his booking of the unit
in question (F-192) and repeatedly requested through email dated
20.02.2021 and 01.03.2021 for a written commitment as a firm proof of
possession in terms of the time from the respondents ends, in regard to
his booked unit, so that the appellant can arrange the finances and make
the payment demanded by the respondent through demand note dated
11.01.2021 amounting Rs. 20,86,324/-. However, the respondent was
only concerned to get the money against his demand note without
providing any clarity regarding the progress and the possession of the
unit in question. Furthermore, in the due sequence of events the
respondent deliberately exaggerates the dispute and finally cancelled the
allotted unit without exercising the remedies already been mentioned in
the BBA (i.e. Arbitration Clause 35 in BBA).

The appellants have challenged the impugned order dated 25.04.2022
passed by the Regulatory Authority on the following grounds:-



“A.

The Learned Regulatory Authority relied their judgment on
simple, limited and partial interpretation of Point 4.1 of the BBA
The context of the other clauses/points mentioned as per the BBA
i.e. Point no:- 17 and Point No: - 35 were completely ignored and
undermined before making the final observation by the Learned
Regulatory Authority.

Because the Learned Regulatory Authority miserably failed to
appraise the status of the actual progress of the project and the
demand of money (as second instalment) raised by the respondent.
The said demand of payment should be made only "On completion
of the Structure (Retail) as mentioned in Annexure C of the BBA,
whereas the demand for the payment was made prior to the
completion of Structure. Hence the demand of payment which
cause the entire case to be developed, in itself stand invalid at that
time and this extremely vital piece of information was completely
missed by the Learned Regulatory Authority while making their
final judgment.

Because the Learned Regulatory Authority passed their order
without evaluating the complete scenario of the dispute which was
aroused because of the deliberate Concealment of facts on the end
of respondent and further cancellation of the unit in a haste

because of the ulterior motive of the respondent.

Because the Learned Regulatory Authority completely failed to
understand the terms and condition mentioned in the Builder
Buyer Agreement in its whole. Further the arbitrary & partial
approach and selectively presentation of the facts by the
respondent, possibly based on aligning their long term financial
goal, focused the judgment of the Learned Regulatory Authority to
be of one sided manner favouring the respondents side of the

argument.”

In the instant appeal the appellant has prayed for following reliefs:

“a) Set-aside the order dated 25-04-2022 (uploaded on 08-06- 2022)

passed by the Bench No.2, RERA Regional Office, Gautam Budha
Nagar in the complaint No NCR144/06/75583/2021.



b)  Direct the respondent to refund Rs. 8,23,627/- deducted as 15% of
the total cost of the unit (Rs. 54,90,857/-).

c¢) Direct the respondent to pay an interest of 24% on the total
amount Rs. 22,62,028/- paid to the respondent as booking amount
of the unit in question.

d) Direct respondent to provide with an opportunity to retain the
booked Unit F-192 by the appellant on the rate fixed at the time of
booking, with a revised payment plan based on actual completion
status of the Project.

e) Grant Rs. 50,000/~ to the Appellant towards the cost of litigation

f)  Pass any other order(s), direction(s) which the Honourable
Appellate Authority may deems fit.”

5. The respondent filed objections to the appeal as follows:-
5.1 Special emphasis is laid on the word ‘(Retail)’ used in the Payment

5.2

Plan for the 2™ installment as the same proposes that the 2nd
Installment shall become due on the completion of super structure
of the project which relates to the retail spaces. The important part
of the matter here is that a bare perusal of the Inventory details put
on the RERA portal by the respondent company would show that
the retail space in the project is restricted to the 3rd Floor and above
that, the project had other spaces like Food Court, Multiplex, Office
Space, Clinics, etc. That when the demand dated 11.01.2021 was
raised, it i1s not out of context to mention, that the retail super
structure had been completed and therefore, the 2nd Installment

was due and payable by the appellant.

It is mention that the photograph and video uploaded by the builder
on the RERA portal for the “Physical Progress/Target” for the
Quarter-8 (01.10.2020-31.12.2020) would show that the super
structure of the project was complete much above the 3™ Floor (i.e.
retail space) and much before the demand was made to the

appellant herein.
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Consequently, the Architect Report corroborates the above-stated
facts as the said report does not furcate the completion of super
structure floor-wise but only shows 65% completion which relates

to the completion of the retail part of the project and more.

It 1s also mentioned that such a claim of wrongful demand by the
respondent company for 2" installment was never raised by the
appellant herein either with the promoter/builder before knocking
the doors of the RERA or before the RERA itself. Therefore, the
appellant at this later stage ought not to be allowed to raise such a

claim in this instant appeal.

The appellant has made empty accusations and frivolously alleged
that the respondent's representative deliberately misguided and
willfully concealed the facts of revised time frame from the
appellant. It is stated that the proposed completion date given on the
RERA portal pertains to the completion of the whole project and
therefore, the same has nothing to do with the 'erstwhile allotted'
unit of the appellant. The same contentions were raised by the
appellant in his mail and the respondent company had clarified the
same by categorically stating that he shall be given the unit by
December 2021 and if delayed, the delay penalty shall applicable as
per the BBA shall also be paid to him. It is further vehemently
submitted that the appellant's own mail dated 26.01.2021 would
reveal that it is the appellant who did not have funds to clear the

said demand of 2" installment of the respondent company.

It is pertinent to mention herein that the RERA portal is accessible
to the general public and any information on the same shall be
deemed to be an implied public notice and therefore, the appellant
cannot claim ignorance of the fact of extension of time for
completion. That the appellant has not annexed anything with
present appeal to show that the respondent's representative has
deliberately misguided or willfully concealed any facts from the

appellant and therefore, he shall be put to strict proof of the same.

It is stated that the appellant has not annexed any such mails to the

present appeal and therefore, he shall be put to strict proof of the



same. Furthermore, at the cost of repetition, it is stated that the
appellant cannot deny his due payments to the respondent under the
pretext that he did not receive any information regarding the
progress of the project as the same is readily available on the RERA
portal along with photos, videos and all the other details of the
project. That the respondent was absolutely reasonable and
warrantable 1n its insistence of the demand of Rs. 20,86,834/- as the

same was validly and legitimately due.

5.8 In the most brief manner, replied that the verification of the
progress of the project and the underlying object of Point 17 of the
BBA could have been fulfilled by visiting the RERA portal which
contains comprehensive details of the project along with all the
reports including the photos and videos of the project, for the
purpose of ascertaining its progress/stage of construction, which are

updated and uploaded time to time by the promoter/builder.

5.9 The respondent company was absolutely justified in issuing the
final reminder letter on 03.06.2021 1.e. after a period of around 6

months from the date of demand of 2nd Installment 1.e. 11.01.2021.

5.10 The Pre-Cancellation Letter was issued on 12.06.2021 giving the
appellant the time to make due payment within a period of seven
days. That, therefore, subsequently, when the due amount was not
paid by the appellant herein, the respondent after a period of 9 days,
issued a Cancellation Letter to the appellant on 21.06.2021.

5.11 It is stated that the respondent being a consumer-oriented company
rather than automatically cancelling the unit gave the appellant
several opportunities to make good his due payments but the
appellant having malafide intentions did not avail of such

opportunities.

5.12 It is stated that the appellant herein has misconceived the intent of
the arbitration clause of the BBA. The arbitration clause was to be
invoked only if there was a dispute regarding the interpretation of

the clauses of the BBA. In the present case, as there was no dispute



regarding the interpretation of the clauses of the BBA, therefore,

the respondent did not need to invoke the arbitration clause.

The appellant has not filed reply to the objections of the respondent to
the grounds of appeal.

Heard Shri Padmanabh Tiwari, Advocate on behalf of the appellant and
Ms. Suchita Singh, Advocate on behalf of the respondent.

From examination of the pleadings and record the admitted position is
that the appellant entered into a Builder Buyer Agreement on 17.03.2017
with the respondent vide which he was allotted unit F-192 in the
multistoried commercial project of the respondent named as Ufairia,
situated in Plot No. C-4A, Sector 16B, Greater Noida, District- Gautam
Buddh Nagar, UP and paid an amount of Rs. 22,62,028/-. As per the
BBA, the total cost of the unit was Rs. 54,90,847/-, which was structured
to be paid as per Ufairia Special Payment Plan which was a construction
linked plan, according to which the second installment of Rs. 18,84,486/-
was to be demanded on completion of the structure (Retail). The demand
of amount Rupees 20,86,834/- was raised by the respondent on
11.01.2021. As per the BBA Clause 19.1 the construction of the unit was
to be done within the 48 months from signing of the BBA with further
grace period of 180 days from the date of the execution of Builder Buyer
Agreement. The progress of the project alongwith video was uploaded
by the respondent on the RERA portal to demonstrate the Physical
Progress/Target for the Quarter-8 (01.10.2020-31.12.2020) and status of
the completion of the super structure of the project. Further, as per the
averments of the respondent, the queries were raised by the
allottee/appellant over respondent and he was also furnished with the
information regarding handing over of the possession of the unit by
December 2021 and if delayed, the delayed penalty shall be applicable as
per BBA and will also be paid to the allottee. The respondent has also
emphasized that the allottee/appellant in his mail dated 26.01.2021
showed his inability to clear the second installment due to unavailability
of funds. The final remainder was for outstanding payment was sent by
the respondent to the allottee on 03.06.2021 after expiry of about 6

months from the demand of second installment 1.e. 11.01.2021. The
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respondent issued a pre-cancellation letter on 12.06.2021 to the
allottee/appellant for either make the payment within 7 days or the unit
will be cancelled. The appellant/allottee, instead of making payment of
the dues, approached the Regulatory Authority vide complaint dated
16.06.2021 seeking direction to the respondent to refund the entire
amount of Rs. 22,62,028/- alongwith interest @ 24% p.a. and
Rs.10,00,000/- as compensation for harassments to complainant. After
expiry of notice period (7 days), respondent proceeded to cancel the
allotment of the allottee/appellant after expiry of 9" day and issued a
cancellation letter on 21.06.2021 forfeiting the earnest money as per the
terms and conditions of the BBA. The Regulatory Authority disposed off
the complaint of the allottee vide order dated 25.04.2022 as narrated in

para 1 above.

8.1 Before we proceed to frame the issues to examine the controversy,
we are required to extract the relevant Clauses of the BBA and

documents/letters, which are reproduced as follows:-

Clause 3— Payment- The Consideration is to be paid by the Allottee to
the Developer as per the payment plan opted by the Allottee, and as
set out in accordance with the terms of Annexure- C (the "Payment

Plan" and/ or "Schedule of Payment).

Clause 4.1- Payment and failure/Delay in Payment- The timely
payment of Instalment as indicated in the payment plan is the
essence of the present Builder Buyer Agreement. If any instalment
as per schedule is not paid on its due date, the Developer will
charge interest @ 24% per annum on the delayed payment for the
period of delay. However, if the same remain in arrears for more
than 30 days, the allotment automatically stand cancelled without
any prior notice intimation to the Allottee and the Allottee will have
no legal right of any kind on the UNIT. In such case, the amount
deposited up to 15% of the total sales consideration of the unit,
consisting of earnest money will stand forfeited and the balance
amount, if any, will be refunded without interest. In the event, the
Unit allotted to the Allottee subsequent to the cancellation of

Allotment Letter has been allotted to someone else in be waiting
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list, then the Developer, may at its sole discretion offer to the
Allottee(s) an altermate Unit, if available subject to the Allottee
making an additional payment of 5% of the total sale consideration
as restoration charges. It is further agreed that any payments made
by Allottee, to the Developer and a receipt duly signed issued in
respect thereof, shall be binding upon the Developer, however the
payments, if any made by the Allottee, to any third party (including
any brokers or any receipt issued against such payment by such
third party (including any channel partners/brokers) shall not be

binding upon the Developers.
Clause 5— Cancellation of Buyer’s agreement and allotment:

Clause 5.1.1- Failure to make payments with the time stipulated in the
Schedule of Payments as given in ANNEXURE-C and failure to
pay the maintenance charges and other deposits and amounts
including any amount agreed under this Buyers Agreement, interest
of penalty, holding charges, non-occupancy charges, the stamp
duty, legal, registration any incidental charges, any increases in
security including but not limited to interest free maintenance
security as demanded by the Developer or other agency appointed
by the Developer, any other charges, deposits for bulk supply of
electrical energy, taxes etc. as may be notified by the Developer to
the Allottee under the terms of this Buyers Agreement, and all other

defaults of similar nature.
Clause 5.2— Consequences of default:

Clause 5.2.1- Notwithstanding anything contained in this Buyers
Agreement, upon the occurrence of anyone or more of events(s) of
default under this Buyers Agreement, the Developer may issue 30
days written notice calling upon the Allottee to rectify the
default(s). If the default is not rectified within the notice period, this
Buyers Agreement shall be cancelled by the Developer forthwith
without any further notice and the Developer shall be entitled to
forfeit the Earnest Money along with the interest on delayed
payments paid, due or payable, any other amount of a non-

refundable nature. It is clarified that upon such cancellation, the
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Developer shall be released and discharged of all liabilities and
obligations under this Buyers Agreement and the Allottee shall
have no right, title or interest in the said Unit in any manner

whatsoever.

Clause 5.2.2—- Upon the termination of this Buyers
Agreement/cancellation/ withdrawal of the Allotment following
default by the Allottee, any amounts deposited or paid by the
Allottee to the Developer, shall be refunded to the Allottee, without
the payment of any interest thereon, subject to the deduction of the
earnest money together with any other amount detained under this

Buyers Agreement, service taxes paid/ payable to the government.

Clause 5.2.3— The Developer to the Allottee hereby clarifies it that the
Developer through account payee cheque/s shall make any
refund/release of any amount. Any delay in refund of
payment/balance consideration upon cancellation shall not have any
bearing on factum of cancellation, which shall remain valid, and
effect with effect of the date of such cancellation irrespective of

non-payment/ delay in refund.

Clause 5.2.4— Where the refund is consequent to the default of the
Allottee or termination of the Agreement by the Allottee the
Developer shall be entitled to deduct and retain an earnest money
deposit equivalent to 15% of the total consideration plus other cost,

charges, from the amounts to be refunded to the Allottee.
Clause 19— POSSESSION OF UNIT:

Clause 19.1- Subject to Clause 19.3 and timely grant of all approvals
(including revisions thereof), permissions, Certificates, NOCS.
Permission to Operate, fullipart Occupation Certificate etc and
further subject to the Allottee having complied with all its
obligations under the terms and conditions of this Buyers
Agreement, and subject to all the Allottee of the Units in the
Complex Project making timely payments including but not limited
to the timely payment of the total Sale Consideration Stamp Duty

and other charges, fees, taxes, levies to the Developer and also
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subject to the Allottee having complied with all formalities or
documentation as prescribed by the Developer, the Developer shall
endeavour to complete the construction of the Unit within 48 (Forty
Eight) months from signing this Buyers Agreement with further
(additional) compensation free grace period of 180 days from the

date of execution of this Buyers Agreement.

Clause 19.2—- It is agreed between the parties that the Developer shall
construct the Project in Phase manner and irrespective of whether
construction of other phases(s) is complete or not the Developer
shall offer possession of the unit after completion of the
construction of phase in which the unit situates. It is agreed that the
Allottee must take the possession of the unit within thirty days from
the date of offer of possession. It is further clarified that the Allottee
shall never have any objection to the Developer constructing or
continuing with the construction of remaining structures in the
Complex or other buildings adjoining the Unit. All major common
facilities shall be completed and provided only after completion of
construction of all phases. However, all the services necessary for
making use of the Unit like air conditioning, power backup, etc.

shall be activated at the time of delivery of possession of the unit.

Clause 29— AGREEMENT SPECIFIC ONLY TO THIS
UNIT/PROJECT- It is clearly understood and agreed by the
Allottee that the provisions of this Agreement, and its
annexure/appendices are specific and applicable to commercial
units/flats/units offered for sale in the said Building/ said Complex
only and these provisions cannot be read in evidence or interpreted
in any manner in or for the purpose of any suit or proceedings
before any Court(s), Competition Commission, Consumer Disputes
Forum(s) or any other judicial forum involving any other Unit(s)/
Building(s)/Projects(s) of the Developer/its associates/ collaborators
/ subsidiaries, partnership firms in which the Developer is a partner

or 1s interested.
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Pre-cancellation letter dated 12.06.2021

“TO,
Mr. Harmeet Arora
415, Second Floor, H-Block,
Vikaspuri, Tilak
Nagar,Delhi,Delhi
8586999220

Subject: Pre-Cancellation Notice F-192

That at the outset it is submitted that even after our repeated reminders
for the payment of outstanding dues along with numerous mails from our
sales for the same, you have not malafidely cleared your outstanding
dues

That even after our repeated reminders and efforts to convince you to
make the outstanding payments you have defaulted in the same and have
been delaying the same on one pretext or the other. In relation to such
default, we would bring your kind attention to clause 4 of the Builder
Buyer Agreement/Application dated 12:00:00 AM

The clause every specifically states that the timely payment of the
instalments according to the payment plan is the essence of the flat buyer
application. Further the clause states that if such payment remains in
default for a period of 30 days since the first demand letter, the allotment
shall stand cancelled without any prior notice/intimation. Restoration of
such cancellation shall be the sole discretion of our company

That in your case various demand letters were raised to you including
the latest demand dated Ist january 2021 which was duly delivered to
your registered address with us, along with the mails sent to you by our
sales department. That since 1/1/2021 (the previous unpaid demands) a
period of almost Six months has elapsed, but we are yet to receive our
payments. Such actions by a handful of customers are leading to huge
monetary losses to us and has been an impediment in allowing us to
compete our project in time.

That our company being consumer-oriented organisation, we are giving
you an opportunity by this letter, to clear your entire dues within 7 days
since the receipt of your notice or otherwise we shall be forced to invoke
clause 4 of the Builder Buyer Application and cancel your allotment and
forfeit the earnest money.

For Maheshwari Infratech Pvt Ltd.”
Cancellation letter dated 21.06.2021

“TO,
Mr./Ms. Harmeet Arora
R/0 415, Second Floor, H-Block, Vikaspuri, Tilak Nagar,Delhi,Delhi
Phone No: 8586999220

Subject: Cancellation Notice - F-192



15

That at the outset it is submitted that even after our repeated reminders
for the payment of outstanding dues along with numerous mails from our
sales team for the same, you have not malafidely cleared your
outstanding dues.

That even after our repeated reminders and efforts to convince you to
make the outstanding payments you have defaulted in the same and have
been delaying the same on one pretext or the other. In relation to such
default, we would bring your kind attention to clause 4 of the expression
of interest/agreement dated 17th March 2017.

The clause every specifically states that the timely payment of the
instalments according to the payment plan is the essence of the flat buyer
agreement. Further the clause states that if such payment remains in
default for a period of 30 days since the first demand letter, the allotment
shail stand cancelled without any prior notice notice/intimation.
Restoration of such cancellation shall be the sole discretion of our
company.

That since Ist january 2021 we have been contacting you for the final
payment and sub-lease deed execution, sending you mails, reminders
and repeatedly calling you That since 1/1/2021 a period of almost Six
Months has elapsed, but yet there is no effort from your end to make the
payments

That we now are forced to invoke clause 4 of the Expression of
interest/agreement and cancel your allotment and forfeit the earnest
money. You are hereby asked to submit a request letter for refund of the
balance amount.

Kindly note that you are henceforth left with no right, lien or interest in
respect of above-mentioned unit.

For Maheshwari Infratech Pvt Ltd.”

In order to examine the grounds taken by the appellants and the
averments made, we deem it proper to frame following issues based on

the grounds pressed by learned counsel for the appellant:-

(1)  Whether there is any clause in the Builder Buyer Agreement for

constituting the earnest money?

(2)  Whether the booking amount deposited by the appellant with the

respondent will constitute earnest money as per basic terms and

conditions of the BBA dated 17.03.2017?

(3)  Whether on account of non-payment the respondent cancelled the

allotment of the appellants?

(4)  Whether there is any illegality or perversity in the impugned
order of the Regulatory Authority?
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Issue No. (1) is as to whether there is any clause in the Builder Buyer

Agreement for constituting the earnest money.

A perusal of Clause 4.1 of the Builder Buyer Agreement indicates that
the allottee agrees that the amount paid with the application and in
installments, as the case may be, to the extent of 15% of sale
consideration of the apartment shall collectively constitute the earnest

money.

The provisions of Clause 4.1 Builder Buyer Agreement clearly indicate
the constitution of earnest money to the extent of 15% of sale
consideration of the apartment. Thus, we are of the considered view that
there is a clause in the Builder Buyer Agreement for constituting the

earnest money. Issue no. (1) is answered accordingly.

Vide Issue no. (2) we are required to examine as to whether the booking
amount deposited by the appellant with the respondent will constitute
earnest money as per basic terms and conditions of the BBA dated
17.03.2017 and in case of default in installment/payment liable to be
forfeited in pursuance of the Clause 4 readwith Clause 5 of the BBA.

As per Clause 4.1 of the basic terms and conditions of the BBA dated
17.03.2017, the amount deposited up to 15% of the total sales
consideration of the unit, shall consist earnest money is liable to be

forfeited on account of default in installment/payment readwith Clause 4

& 5 of the BBA.

The Hon’ble Supreme Court in Civil Appeal No. 7588 of 2012 Satish
Batra Vs. Sudhir Rawal, decided on 18.10.2012 examined the question
as to whether the seller is entitled to forfeit the earnest money deposit
where the sale of an immovable property falls through by reason of the
fault or failure of the purchaser and observed that it depends upon the
terms of the agreement. If the clause stipulates that if the purchaser fails
to fulfill the conditions mentioned in the agreement, the transaction shall
stand cancelled and earnest money will be forfeited, the seller is entitled
to forfeit the entire deposit. On the other hand, if the seller fails to
complete the transaction, the purchaser would get double the amount of

earnest money.
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The Hon’ble Supreme Court in (Kunwar) Chiranjit Singh Vs. Har
Swarup, AIR 1926 PC 1 was pleased to hold that the earnest money is
part of the purchase price when the transaction goes forward and it is
forfeited when the transaction falls through, by reason of the fault or

failure of the purchaser.

In Shree Hanuman Cotton Mills and Others Vs. Tata Air Craft
Limited, 1969 (3) SCC 522 the Hon’ble Supreme Court elaborately
discussed the principles which emerged from the expression “earnest
money”. In the said case the appellant therein entered into a contract
with the respondent for purchase of a aero scrap. According to the
contract the buyer had to deposit with the company 25% of the total
amount and that deposit was to remain with the company as the earnest
money to be adjusted in the final bills. Buyer was bound to pay the full
value less the deposit before taking delivery of the stores. In case of
default by the buyer, the company was entitled to forfeit unconditionally
the earnest money paid by the buyer and cancel the contract. Appellant
filed a suit for recovery of the amount. The trial court held that the sum
was paid by way of deposit or earnest money which was primarily a
security for the performance of the contract and that the respondent was
entitled to forfeit the deposit amount when the appellant committed a
breach of the contract and dismissed the suit. The Hon’ble High Court
confirmed the decision taken by the trial court. The Hon’ble Supreme
Court, considering the scope of the term “earnest”, laid down certain

principles, which are as follows:--

“21. From a review of the decisions cited above, the following

principles emerge regarding “earnest’:

(1) It must be given at the moment at which the contract is

concluded.

(2) It represents a guarantee that the contract will be fulfilled or, in

other words, “earnest” is given to bind the contract.

(3) It 1s a part of the purchase price when the transaction is carried

out.
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(4) It 1s forfeited when the transaction falls through by reason of the

default or failure of the purchaser.

(5) Unless there is anything to the contrary in the terms of the
contract, on default committed by the buyer, the seller is entitled

to forfeit the earnest.

In Delhi Development Authority Vs. Grihstrapana Cooperative Group
Housing Society Ltd., 1995 Supp (1) SCC 751 the Hon’ble Supreme
Court following the judgment of the Privy Council in (Kunwar)
Chiranjit Singh Vs. Har Swarup (supra), held that the forfeiture of the

earnest money was legal.

In V. Lakshmanan Vs. B. R. Mangalgiri and others (1995) Supl. (2)
SCC 33, the Hon’ble Supreme Court held as follows:--

“The question then is whether the respondents are entitled to
forfeit the entire amount. It is seen that a specific covenant
under the contract was that respondents are entitled to
forfeit the money paid under the contract. So when the
contract fell through by the default committed by the
appellant, as part of contract, they are entitled to forfeit the

entire amount.”

In Housing Urban Development Authority and another Vs. Kewal
Krishan Goel and others (1996) 4 SCC 249, the question that came up
for consideration before the Hon’ble Supreme Court was, where a land
is allotted, the allottee deposited some installments but thereafter
intimated the authority about his incapacity to pay up the balance
installments and requested for refund of the money paid, was the
allotting authority entitled to forfeit the earnest money deposited by the
allottee or could be only entitled to forfeit 10% of the total amount
deposited by the allottee till the request is made? Following the
judgment in Shree Hanuman Cotton Mills (supra), the Hon’ble
Supreme Court held that the allottee having accepted the allotment and
having made some payment on installments basis, then made a request
to surrender the land, has committed default on his part and, therefore,

the competent authority would be fully justified in forfeiting the earnest
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money which had been deposited and not the 10% of the amount
deposited, as held by the High Court. In that case, the Hon’ble Supreme
Court took the view that the earnest money represented the guarantee

that the contract would be fulfilled.

The Hon’ble Supreme Court again, in Videocon Properties Ltd. v. Dr.
Bhalchandra Laboratories and others (2004) 3 SCC 711, dealt with a
case of sale of immovable property. It was a case where the plaintiff-
appellants had entered into an agreement with the respondents-
defendants on 13.5.1994 to sell the landed property owned by the
respondents and a sum of Rs.38,00,000/- was paid by the appellants as
deposit or earnest money on the execution of the agreement. In that
case, the Hon’ble Supreme Court examined the nature and character of
the earnest money deposit and took the view that the words used in the
agreement alone would not be determinative of the character of the
“earnest money” but really the intention of the parties and surrounding
circumstances. The Court held that the earnest money serves two
purposes of being part-payment of the purchase money and security for
the performance of the contract by the party concerned. In that case, on
facts, after interpreting various clauses of the agreement, the Hon’ble

Supreme Court held as follows:

“15. Coming to the facts of the case, it is seen from the
agreement dated 13.5.1994 entered into between parties -
particularly Clause 1, which specifies more than one enumerated
categories of payment to be made by the purchaser in the manner
and at stages indicated therein, as consideration for the ultimate
sale to be made and completed. The further fact that the sum of
Rs. 38 lakhs had to be paid on the date of execution of the
agreement itself, with the other remaining categories of sums
being stipulated for payment at different and subsequent stages
as well as execution of the sale deed by the Vendors taken
together with the contents of the stipulation made in Clause 2.3,
providing for the return of it, if for any reason the Vendors fail to
fulfill their obligations under Clause 2, strongly supports and
strengthens the claim of the appellants that the intention of the
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parties in the case on hand is in effect to treat the sum of Rs. 38
lakhs to be part of the prepaid purchase-money and not pure and
simple earnest money deposit of the restricted sense and tenor,

wholly unrelated to the purchase price as such in any manner.

The mention made in the agreement or description of the same
otherwise as "deposit or earnest money" and not merely as
earnest money, inevitably leads to the inescapable conclusion
that the same has to and was really meant to serve both purposes
as envisaged in the decision noticed supra. In substance, it is,
therefore, really a deposit or payment of advance as well and for
that matter actually part payment of purchase price, only. In the
teeth of the further fact situation that the sale could not be
completed by execution of the sale deed in this case only due to
lapses and inabilities on the part of the respondents - irrespective
of bonafides or otherwise involved in such delay and lapses, the
amount of rupees 33 lakhs becomes refundable by the Vendors to
the purchasers as of the prepaid purchase price deposited with
the Vendors. Consequently, the sum of rupees 38 lakhs to be
refunded would attract the first limb or part of
Section 55(6)(b) of the Transfer of Property Actitself and
therefore necessarily, as held by the learned Single Judge, the
defendants prima facie became liable to refund the same with
interest due thereon, in terms of Clause 2.3 of the agreement
Therefore, the statutory charge envisaged therein would get
attracted to and encompass the whole of the sum of rupees 38

lakhs and the interest due thereon... ....

In the above mentioned case, the Hon’ble Supreme Court also

held as follows:

“I4. ............Further, it is not the description by words used in
the agreement only that would be determinative of the character
of the sum but really the intention of parties and surrounding
circumstances as well, that have to be baked into and what may
be called an advance may really be a deposit or earnest money

and what is termed as 'a deposit or earnest money' may
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ultimately turn out to be really an advance or part of purchase
price. Earnest money or deposit also, thus, serves two purposes
of being part payment of the purchase money and security for the
performances of the contract by the party concerned, who paid

it.”

Law is, therefore, clear that to justify the forfeiture of advance money
being part of ‘earnest money’ the terms of the contract should be clear
and explicit. Earnest money is paid or given at the time when the
contract is entered into and, as a pledge for its due performance by the
depositor to be forfeited in case of non-performance, by the depositor.
There can be converse situation also that if the seller fails to perform
the contract the purchaser can also get the double the amount, if it is so
stipulated. It is also the law that part payment of purchase price cannot
be forfeited unless it is a guarantee for the due performance of the
contract. In other words, if the payment is made only towards part
payment of consideration and not intended as earnest money then the

forfeiture clause will not apply.

Earnest represents the guarantee that the contract would be fulfilled. In
other words, ‘earnest’ is given to bind the contract, which is a part of
the purchase price when the transaction is carried out and it will be
forfeited when the transaction falls through by reason of the default or

failure of the purchaser.

Since the earnest money was primarily a security for the due
performance of the agreement and, consequently, the seller is entitled to

forfeit the entire deposit.

In view of the above, we are of the considered view that the booking
amount deposited by the appellant with the respondent will constitute
earnest money as per the basic terms and conditions of the BBA dated
17.03.2017 and in case of default in installment/payment liable to be
forfeited in pursuance of the Clause 4 readwith Clause 5 of the BBA.

Issue no. (2) is answered accordingly.
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Vide Issue no. (3) we are required to examine as to whether on account
of non-payment the respondent cancelled the allotment of the

appellants.

The appellant entered into a Builder Buyer Agreement on 17.03.2017
with the respondent vide which he was allotted unit F-192, and paid an
amount of Rs. 22,62,028/-. As per the BBA, the total cost of the unit
was Rs. 54,90,847/-, which was structured to be paid as per
construction linked plan, according to which the second installment of
Rs. 18,84,486/-was to be demanded on completion of the structure
(Retail). The demand of amount Rupees 20,86,834/- was raised by the
respondent on 11.01.2021, but the allottee/appellant has not paid the
second installment till end of May 2021. The respondent has also
mentioned that the allottee/appellant in his mail dated 26.01.2021
showed his inability to clear the second installment due to
unavailability of funds. The final remainder was for outstanding
payment was sent by the respondent to the allottee on 03.06.2021 after
expiry of about 6 months from the demand of second installment i.e.
11.01.2021. The respondent issued a pre-cancellation letter on
12.06.2021 to the allottee/appellant for either make the payment within
7 days or the unit will be cancelled. After expiry of notice period (7
days), respondent proceeded to cancel the allotment of the
allottee/appellant after expiry of 9" day and issued a cancellation letter
on 21.06.2021 forfeiting the earnest money as per the terms and
conditions of the BBA on account of non-payment of the installments

by the appellant. Issue no. (3) is decided accordingly.

Vide Issue no. (4) we are required to examine as to whether there is any
illegality or perversity in the impugned order of the Regulatory
Authority.

The Regulatory Authority, after exchange of pleadings examined the
complaint of the appellants and taking into consideration the provisions
of Clause 4.1 came to the conclusion that the appellant defaulted in
making payment, therefore, after deducting the advance money the
remaining amount is to be refunded and partly allowed the complaint

with a direction to the respondent to refund the remaining amount to the
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complainant/appellant after deducting the advance money from the

amount deposited by the appellant.

13.2 In our considered view the Regulatory Authority has rightly directed for
deduction of advance money from the remaining amount deposited by
the appellant. We do not find any illegality or perversity in the impugned
order dated 25.04.2022 passed by the Regulatory Authority. Issue no.

(4) 1s answered accordingly.

14.  Considering the aforesaid facts and circumstances of the case, we are of
the considered view that booking amount deposited by the appellants
with the respondent Company constituted earnest money as per Clause
4.1 of the BBA dated 17.03.2017 and the same has been forfeited by the
respondent company on account of default in  making
payment/installment, despite reminders & pre-cancellation notice dated
12.06.2021, followed by cancellation of the unit of the appellant vide
letter dated 21.06.2021 and forfeiture of earnest money.

15.  On examining the pleadings, record and submissions of the respective
counsels as well as our analysis of the issues, we do not find any force in
the grounds raised by the appellant. We also do not find any illegality
and perversity in the impugned order. Accordingly the appeal is

dismissed.

16. No order as to costs.

Dated: 09.12.2022
GauravSri/- (K.K. Jain) (D.K. Arora)



