THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-205/2020

IFCI INFRASTRUCTURE DEVELOPMENT LID. e Appellant
Versus

JITENDRA KUMAR s Respondent

Counsel for Appellant Counsel for Respondent

SIDDHARTH VIKRAM ASTHANA SAURABH MISRA

ANOOP KUMAR ASTHANA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Sanjai Khare, Judicial Member

Heard Sri Siddharth Vikram Asthana, learned counsel for the appellant and Sri
Saurabh Mishra, learned counsel for the respondent.

The appellant has challenged the order dated 03.09.2019 passed by the
Regulatory Authority under Section 39 of the Act 2016. Submission of the
learned counsel for the appellant is that by means of order dated 10.04.2018, the
complaint of the respondent was disposed of taking into consideration that the
possession has been given as well as sale deed of the unit in question has also
been executed with direction that for delay period, the complainant will be
entitled for compensation as per terms of the agreement.

The complainant filed an application under section 39 of the Act 2016 for
rectification of the order wherein taking into consideration that the rate of interest
is not clear and the same is resulting in difficulty in calculation, the Regulatory
Authority corrected the order dated 10.04.2018 and directed respondent/present
appellant to pay simple interest for delay @ MCLR+1% per annum.

Learned counsel for the appellant submitted that order passed by the Regulatory
Authority under Section 39 of the Act is beyond scope and jurisdiction. Section
39 of the Act 2016 only empowers the Regulatory Authority to make/correct
clerical mistakes in the order and not to change the original order.

Allottee/complainant being aggrieved by the order dated 03.09.2019, filed an
appeal with the prayer for modification of the order.



Learned counsel for the appellant placed reliance on para 9 of the judgment of
Hon’ble Supreme Court 1995 SCC 170 in case of ‘Meera Bhanja (Smt) Vs.
Nirmala Kumari Choudhury (Smt) wherein it has been held that an error
apparent on the face of the record must be an error which must strike one on
mere looking at the record and would not require any long-drawn process of

reasoning on points where there may conceivably be two opinions.

Sri Saurabh Mishra, learned counsel for the respondent submitted that in the order
dated 10.04.2018, no rate of interest was prescribed, therefore, it was necessary
to seek clarification in the order and therefore, by correcting the impugned order,
the Regulatory Authority has not conducted any mistake.

On being asked about scope of Section 39 of the Act 2016, learned counsel for
the respondent did not response.

On examination, we found that in the provisional allotment letter vide clause No.
24, there 1s a provision for providing delay penalty/compensation (@ Rs. 5 per sq.
ft per month till period of 12 months or till handing over of the possession,
whichever is earlier.

Heard.

Judgment reserved.

(Sanjai Khare) (D.K. Arora)
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