BENCH NO.1.
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.

Appeal No.134 OF 2021

Suraj Prakash Verma Appellant.

Gardenia AIMS Developers Pvt.Ltd. .......... Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr.Devindar Singh Chaudhry, Technical Member.

1. Heard Sri Kailash Prashad Pandey, learned counsel for appellant and Smt.

Shuchita Singh, learned counsel for respondent.

2. Learned counsel for respondent, at the outset submits that the order dated

11.12.2024 imposing cost would be complied by depositing the amount

in the bank account of the appellant within three days. The appellant shall

provide account details to the learned counsel for respondent today.

3. Instant appeal raises challenge to the order dated 07.01.2021, passed by

the U.P.Real Estate Regulatory Authority, Gautam Budh Nagar (for short

RERA Authority) under Section 63 of the Real Estate (Regulation and

Development) Act, 2016 (for short, ‘Act 2016), arising from judgment

and order dated 06.12.2018.

4. The appellant/allottee came to be allotted Flat No.101 in Tower A-6 in

the project Gardenia Aims Glory, situated at GH-1, Noida, U.P. The

project got delayed, aggrieved, appellant preferred a complaint, being

Complaint No0.220186675, seeking interest in a delayed project under the
proviso to Section 18(1) of Act, 2016. The learned RERA Authority

directed payment of interest at the prescribed rate i.e. MCLR+1%.
Aggrieved by the order dated 06.12.2018 of the RERA Authority, the

respondent/promoter preferred an appeal before this Tribunal, which

came to be registered as Misc.Case No.234 of 2019.



As the mandate of Section 43(5) of the Act was not duly complied by the

respondent, accordingly, the Misc.Case came to be dismissed vide

judgment and order dated 28.02.2020.

On specific query, learned counsel for respondent submits that second
appeal against the above order was not preferred by the
respondent/promoter before the Hon’ble High Court. In view thereof, the
judgment and order dated 06.12.2018, attained finality inter se, parties.

The present appeal has been filed assailing the impugned order passed by
the learned RERA Authority in execution proceedings wherein the
original order dated 06.12.2018 was modified directing the
respondent/promoter to pay interest as per terms of the agreement i.e.
Rs.5/- per sqft of the super area. It is in this backdrop, the learned counsel
for appellant submits that the executing authority could not have gone
beyond the judgment and order dated 06.12.2018 reducing the rate of

interest which had attained finality, inter se, parties.

In view thereof, the short question that arises for consideration is as to
whether the appellant is entitled to interest at the rate of MCLR+1% for

the period till handing over possession of the Unit.

It is not being disputed by learned counsel for the respondent that the
defective appeal being registered as Misc.Case No.234 of 2019, instituted
against the order dated 06.12.2018 came to be dismissed by this Tribunal
vide judgment and order dated 28.02.2020, directing payment of interest
at the rate MCLR+1% attained finality, inter se, parties. In this backdrop
the impugned order modifying the judgment and order passed by the
RERA Authority in execution proceedings reducing the rate Rs.5/- per
sqft becomes unsustainable. The appellant is entitled to interest
@MCLR+1% for the delayed period. The question is accordingly

answered.
Accordingly, the appeal 1s allowed by passing the following orders :

(1)  The impugned order dated 07.01.2021, passed by the Regulatory
Authority is set aside and quashed.

(i1)) The respondent is directed to pay the balance amount after

deducting the amount, if any, paid/realized towards interest to the



appellant at the rate of MCLR+1% within 45 days from the date of
uploading this order on the portal of Tribunal.

(1))  No order as to costs.

Dated : 15.01.2025
Irfan
(Devindar Singh Chaudhry) (Sanjai Khare) (Suneet Kumar)



