
1 
 

         RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW. 

 

APPEAL NO. 464/2020 

 

Sheel Kumar Verma                               …………Appellant. 

Versus 

Ajnara Realtech Limited.           ……………Respondent. 

 

------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   The present appeal has been preferred by Sri Sheel Kumar Verma 

(hereinafter referred to as the ‘appellant’) under Section 44(1) of the Real 

Estate (Regulation and Development) Act 2016 (hereinafter referred to as 

‘the Act 2016’) against the order dated 18.12.2019 passed by the Real Estate 

Regulatory Authority, Regional Office, Gautam Budh Nagar (hereinafter 

referred to as the ‘Regulatory Authority’) in Complaint No. 

NCR144/05/0068/2019 whereby the complaint of the appellant was rejected.  

2.  The facts of the case, in brief, as culled out from the memo of appeal, are 

that on 22.07.2013 the appellant made an application for booking of a flat in 

‘Ajnara Le Garden’ project of the respondent, located at GH-02, Sector-16, 

Greater Noida.  The appellant also paid booking amount of Rs.1,89,000/- 

vide cheque no. 652652 dated 22.07.2013 and Rs.1,43,000/- vide cheque 

no.985862 dated 22.07.2013.  The respondent acknowledged the receipt of 

the said booking amount and issued receipt no. 5000002429 dated 

24.07.2013 and receipt no. 5000002637 dated 29.07.2013.  

2.1  Vide Welcome Letter dated 25.07.2013 the appellant was provisionally 

allotted Flat No. LEOFO17004, Tower F, Floor-17, super area 995 sq. ft. 

The total sale consideration of the said flat was Rs.33,96,133/-.  On 
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30.07.2013 the respondent issued allotment letter to the appellant for the said 

flat.   

2.2  While booking the apartment, the appellant opted for Preferential Location 

and also paid a sum of Rs.49,750/- towards PLC charges.  As per the 

sanctioned building plan and map, the appellant opted for a corner flat which 

was open from two ends.  However, at the time of offering possession, the 

appellant found that an additional structure has been erected by the 

respondent between the two blocks thereby nullifying the benefit of 

preferred location.  The new constructed structure blocked the corner view 

of the flat. 

2.3  As per the ‘Possession & Penalty’ clause of the Allotment Letter dated 

30.07.2013, the possession of the flat was to be given by 31.01.2017.  The 

respondent failed to offer possession within the time frame on 31.01.2017 

and even within the grace period of 6 months i.e. 31.07.2017. 

2.4  From the date of booking till the date of offer of possession, the respondent 

never informed the appellant about any force majeure or any other 

circumstance beyond reasonable control, which led to delay in completion of 

the project within the time prescribed in the allotment letter.  

2.5  After a delay of 1 year 2 months, the respondent sent a letter of offer of 

possession for fit out dated 31.03.2018 to the appellant via email on 

27.04.2018.  By the said letter, the respondent informed the appellant that 

the basic infrastructure and services of Tower-F and central landscape are 

nearing completion and the process of obtaining part OC/CC have been 

initiated and to initiate the process, the appellant had to communicate the 

date of taking possession for fit out. 

2.6  The appellant opted for construction linked payment plan for payment of 

total consideration of the unit to the respondent.  The appellant adhered to 

the terms of the payment plan and always made the payment as and when 

due.  The only installment left to be paid was Rs.2,33,655/- which was to be 

paid at the time of offer of possession. 

2.7  Prior to taking over the possession the appellant was residing in a rented 

accommodation and had to pay a monthly rent.  In order to finance the said 

flat the appellant availed a home loan of Rs.27,00,000/- at the interest of 
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10.15% per annum for 20 years from the Housing Development and Finance 

Corporation.  In absence of possession of the flat within the prescribed 

period, the appellant was additionally burdened with payment of monthly 

rent of the rented accommodation and payment of EMI on home loan. 

2.8  The respondent sent a demand notice dated 21.07.2018 to the appellant and 

demanded a total sum of Rs.2,33,655/- for taking possession by 10.08.2018. 

2.9  Prior to taking any step on offer of possession for fit out, the appellant 

visited the project site for the updated status and found that the flat in 

question was incomplete and inhabitable.  Therefore, the appellant wrote an 

email to the respondent on 31.07.2018 informing the status of the flat and 

requesting to pay delay compensation till the date of physical possession. 

2.10  On the request of the appellant dated a final calculation dated 04.08.2018 

was sent by the respondent to the appellant, whereby apart from 

Rs.2,33,655/- several other demands were made by the respondent.  Vide 

said final calculation dated 04.08.2018 a sum of Rs.40,297.50/- was adjusted 

as delay compensation for the period from 02.08.2017 to 31.03.2018 and a 

demand of Rs.69,650/- was made towards Pratikar.  The respondent also 

demanded Rs.19,900/- towards IFMS charges, Rs.20,060/- towards club 

charges for 24 months and Rs.53,539/- towards advance maintenance for 24 

months.  The appellant paid all the aforesaid charges demanded by the 

respondent on 04.09.2018 and 06.09.2018 through cheques. 

2.11  The appellant again visited the site on 29.09.2018 and inspected flat in 

question.  The appellant informed the respondent via email dated 29.09.2018 

that finishing work in the flat was not satisfactory and the flat was not fit for 

habitation.  The appellant vide emails dated 29.09.2018, 03.10.2018, 

04.10.2018, 05.10.2018, 07.10.2018 and 08.10.2018 asked the respondent to 

make changes before handing over the key of the flat to the appellant, even 

then certain issues were not sorted out.  

2.12  On 01.05.2019 the tripartite sub-lease deed of the flat (No. F-1704) was 

registered with the office of the Sub-Registrar, Greater Noida, Gautam Budh 

Nagar.  As per the sub-lease deed dated 01.05.2019 neither of the amenities 

like club, swimming pool, basketball court, as promised at the time of 

booking, were provided. 
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2.13  The possession letter of the flat in question was issued and executed by the 

parties on 01.05.2019. 

2.14  In absence of any response from the respondent with regard to demand of 

Pratikar and payment of delay compensation, the appellant filed Complaint 

No.NCR144/05/0068/2019 before the Regulatory Authority on 02.05.2019 

against the respondent praying for directing the respondent to waive off the 

illegal Pratikar charges, to pay compensation for delay and to compensate 

the burden of rent on the appellant due to delay.  The Regulatory Authority 

rejected the complaint of the appellant vide impugned order dated 

18.12.2019. 

3.  The appellant has challenged the impugned order dated 18.12.2019 passed 

by the Regulatory Authority, on the following grounds:--  

A.  Because the Hon'ble Authority overlooked the fact that the Pratikar 

charged by the respondent is illegal. The Hon'ble Authority failed to 

appreciate the fact that the Greater Noida Authority letter reference 

no: Builders /2011/964 dated 14.11.2011 was given to the respondent 

for payment of Atirikt Pratikar whereas the appellants booked the flat 

in the year 2013. Thus, while booking the flat, the said Pratikar 

charges were already included in the total consideration of the flat and 

the charging of such Pratikar at the time of possession is illegal and 

unfair. The Hon'ble Authority overlooked the important aspect of the 

case that the demand of atirikt pratikar by the Greater Noida Authority 

in their letter dated 14.11.2011 to the respondent was based upon the 

decision of the Hon'ble High Court of Judicature at Allahabad dated 

21.10.2011 passed in Writ Petition (C) no. 37443/2011 titled "Gajraj 

Singh Vs. State of U.P.". That the Hon'ble High Court of the 

Allahabad in the said judgment held that: 

"(a) The petitioners shall be entitled for payment of additional 
compensation to the extent of same ratio (i.e. 64.70%) as paid for 
village Patwari in addition to the compensation received by them 
under 1997 Rules/award which payment shall be ensured by the 
Authority at an early date. It may be open for Authority to take a 
decision as to what proportion of additional compensation be asked to 
be paid by allottees. Those petitioners who have not yet been paid 
compensation may be paid the compensation as well as additional 
compensation as ordered above. The payment of additional 
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compensation shall be without any prejudice to rights of land owners 
under section 18 of the Act, if any." 

It is apparent that the respondent/ developer launched the subject 

project AJNARA LE GARDEN in the year 2012-13 and at the time of 

launch of the project, the developer had the knowledge of the fact that 

the order of the Hon'ble Allahabad High Court dated 21.10.2011 is 

already in force and as per the said order they are liable to pay 

additional compensation to the farmers as per the ratio fixed by the 

Hon'ble Court. 

It is also pertinent to bring it to the attention of this Hon'ble Tribunal 

that the said order of the High Court dated 21.10.2011 was challenged 

before the Hon'ble Supreme Court in SLP (C) No. 30969/2011 

"Savitri Devi vs State of Uttar Pradesh and ors" on 08.11.2011 and the 

Hon'ble Supreme Court vide its order dated 28.11.2011 issued notice 

on the matter however not stayed the order of the High Court. Thus, 

the order passed by the High Court was in force until final decision 

and the developers were liable to pay additional compensation to the 

farmers. The issue was subsequently decided by the Hon'ble Supreme 

Court in Civil Appeal No. 4506/2015 arising out of SLP (C) No. 

30969/2011 on 14.05.2015 wherein the Hon'ble Supreme Court 

upheld the order passed by the High Court of Allahabad. Therefore, it 

is assumed that while fixing the price for the units under the project 

AJNARA LE GARDEN, the developer must have included such 

additional compensation paid to the farmers in the price of the unit. 

And that the developers cannot demand any compensation (pratikar) 

from the buyers in 2018 relying on an order of the High Court dated 

21.10.2011. 

B.  Because in a similar view, that the no extra charge from buyers can be 

claimed against the additional compensation granted to the farmers if 

the price of the flat is fixed after the order of the High Court dated 

21.10.2011, was taken by the Hon'ble National Consumer Disputes 

Redressal Commission, New Delhi in Surbhie Sindwaani & Anr. vs 

M/S. Prateek Infraprojects India on 22.01.2020 in CC/3266/2017. The 

Hon'ble National Commission in the said judgment held that: "In my 

opinion, the additional compensation to the farmers cannot be 
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construed as any Government levy, property tax or other charge 

within the meaning of Clause 21 of the terms and conditions of the 

allotment. In any case, the High Court having already passed an 

order for payment of additional compensation to the farmers on 

21.10.2011, the builder knew it very well that it may have to pay 

additional compensation if the said order was upheld by the Hon'ble 

Supreme Court in an appeal against the said order. Therefore, the 

said order must necessarily have been taken into consideration before 

fixing the price, and that is why there was no independent clause, 

entitling the builder to recover the additional compensation if paid to 

the farmers, from the allottees. The learned counsel for the builder 

submits that the High Court passed an order on 11.07.2016 in several 

Writ Petitions directing payment of additional compensation though 

the said order was based upon the earlier decision of the same High 

Court in Gajraj Singh Vs. State of U.P. passed on 21.10.2011 and 

therefore, the demand cannot be said to have been factored in by the 

builder while fixing price of the flats. I however, find myself unable to 

accept the contention.  A perusal of the demand letter issued by 

NOIDA Authority to the builder on 25.05.2017 clearly refers to the 

order of the High Court dated 21.10.2011. There is no reference in 

this demand letter to the subsequent decision dated 11.07.2016. 

Therefore, it is evident that the demand was based upon the decision 

of the Hon'ble High Court dated 21.10.2011 and not on the 

subsequent decision dated 11.07.2016." From the above, it is evident 

that the demand of the pratikar was made on the basis of the order 

dated 21.10.2011 passed by the High Court whereas the developer 

must have included the same compensation in the price of the unit of 

the buyer which was launched and booked in the year 2013. 

Therefore, the Hon'ble Authority ought to have waived off/ or directed 

the respondent to refund the amount to the appellants. 

C.  Because the Hon'ble Authority erred in law in by relying on a 

judgment passed by the Hon'ble Supreme Court in Ghaziabad 

Development Authority vs. Shakuntla Rohtagi in Civil Appeal no. 

6051/2002. In the said judgment, it was held that: "This Court has 

held that where the plot/flat, which is allotted, is not delivered in time 
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but is delivered after some delay at the original rate (without 

charging a revised higher rate which was prevailing at a later date) 

the allottees will not be entitled to claim interest. Where the allotment 

at a tentative rate subject to calculation of final cost, which is higher 

than the tentative cost (as contrasted from charging a revised 

prevailing applicable to later allotments), it will not be considered a 

revised higher rate. 

It is pertinent to mention that the said judgment was passed by the 

Hon'ble Supreme Court on 04.03.2009. It is submitted that the Hon'ble 

Authority failed to appreciate the fact that in view of the recent 

judgments by the Hon'ble Supreme Court with regard to unilateral 

contracts (in Pioneer Urban Land and Infrastructure Limited versus 

Govindan Raghavan bearing Civil Appeal No. 12238/2018) and in 

view of the enactment and enforcement of Real Estate (Regulation 

and Development) Act 2016, the ratio of the judgment passed in 

Ghaziabad Development Authority vs. Shakuntla Rohtagi in Civil 

Appeal no. 6051/2002 are not applicable now. With the enactment and 

enforcement of RERA Act, the developers have been made liable to 

compensate the buyers in case of delay in handing over the unit within 

the time prescribed in the unit. 

D.  Because the Hon'ble Authority erred in law in not awarding 

compensation to the appellant for delay and compensation for rent. 

The Hon'ble Authority overlooked the fact that the Section 18 of the 

Real Estate (Regulation and Development) Act, 2016 categorically 

states that if there is delay in completion of project by the 

builder/promoter and in cases where the allottees wish to continue 

with the allotment and does not wish to withdraw from the project, 

then the allottees shall be paid, by the promoter, interest for every 

month of delay, till the handing over of the possession, at such rate as 

may be prescribed.  

  Section 18 is very clear in the terms that in case there is delay in 

completion within the prescribed time, the promoter shall compensate 

the allottees for such delay. The Authority also overlooked the fact 

that on 01.05.2019, the respondent has only paid meager amount of 
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Rs.40,297.50/- as compensation for delay in possession. The 

Authority overlooked that the possession was due on 31.01.2017 and 

the dues was settled in 01.05.2019, i.e. after a delay of 2 years 5 

months and the amount of Rs. 40,297.50/- is inadequate, unreasonable 

and unjustified for such long inordinate delay. 

E.  Because the Hon'ble Authority overlooked the fact that the delay 

compensation was calculated as per the clause under Allotment letter 

and not as per RERA act provision. The Hon'ble Authority overlooked 

the fact that the RERA provisions were already applicable on 

builders/promoters by the possession was offered to the appellants and 

that the delay compensation was supposed to be paid as per the 

provisions of the Real Estate (Regulation & Development) Act 2016. 

F.  Because the Hon'ble Authority overlooked the fact that the terms of 

the Allotment Letter were arbitrary and one-sided. And it is settled 

law that the provisions of one-sided agreements are not applicable 

while deciding the compensation for the allottees for calculating delay 

or refund In the case of Pioneer Urban Land and Infrastructure 

Limited versus Govindan Raghavan bearing Civil Appeal No. 

12238/2018, the Hon'ble Apex Court after going through one such 

one-sided agreement had held as follows:- 

“6.7. A term of a contract will not be final and binding if it is shown 
that the flat purchasers had no option but to sign on the dotted line, 
on a contract framed by the builder. The contractual terms of the 
Agreement dated 08.05.2012 are ex-facie one-sided, unfair, and 
unreasonable. The incorporation of such one-sided clauses in an 
agreement constitutes an unfair trade practice as per Section 2 (r) of 
the Consumer Protection Act, 1986 since it adopts unfair methods or 
practices for the purpose of selling the flats by the Builder.  

In view of the above judgment by the Hon'ble Supreme Court, the 

Hon'ble Authority is not bound by the terms of the allotment letter to 

offer compensation and can enhance the compensation paid by the 

respondent to the appellant. Thus the Hon'ble Authority has erred in 

not enhancing the delay compensation. 

G.  Because the Hon'ble Authority has erred in holding that when the 

possession of the flat is offered a delay at the same price as agreed 
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upon by the parties, the allottees are not entitled for delayed 

compensation in such cases. 

H.  Because the Hon'ble Authority overlooked the fact that there was no 

force majeure or other circumstances in the present matter which has 

led to the delay in completion of the flat within the prescribed time. It 

is submitted that the respondent took the plea that the delay in offering 

possession happened due to force majeure. However, the respondent 

failed to mention any such circumstances which were beyond their 

reasonable control. Further, it is submitted that during this entire 

period from booking of the flat till possession, the respondent had 

never informed the appellants about any force majeure or any other 

circumstances which is beyond their reasonable control, which has led 

to the delay in the completion of the project within time prescribed in 

the allotment letter. It is clear that the delay in the construction of the 

project is intentional and solely due to the deliberate negligence and 

deficiency on the part of the respondent. 

I.  Because the Hon'ble Authority failed to appreciate the fact that the 

respondent failed to provide the club services despite taking the 

requisite money from the appellant. It is submitted that the respondent 

had charged for and the appellants have paid the Club Usage charges 

for 24 months to the appellants to the tune of Rs.20,060/-. However, 

while offering the possession of the flat, the club facilities were not 

given. Thus, by charging the money for club facilities and by not 

providing the services, the respondent have indulged in unfair trade 

practices. The Hon'ble Authority ought to have compensated the 

appellants for the same or should have directed the respondent to 

immediately provide the club facilities to the appellants. 

J.  Because the Hon'ble Authority failed to appreciate that the physical 

possession of the flat as given to the appellant was not as per the 

specifications promised and charged for. It is submitted that in the 

agreement, the respondent promised and later charged for Brand 

Sanitary ware & CP Fittings and Inside Walls in POP punning. 

However, despite charges requisite money from the appellants, the 

respondent did not made the flat ready as promised. There were no 
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brand sanitary wares, CP fittings, inside walls were not in POP 

Punning. Thus by not offering brand sanitary wares, CP fittings and 

not putting POP Punning in inside walls, the respondent have 

indulged in unfair trade practice. The Hon'ble Authority ought to have 

compensated the appellants for the same or should have directed the 

respondent to immediately install brand sanitary ware and put POP 

punning in inside walls of the flat. 

K.  Because the Hon'ble Authority overlooked the fact that the respondent 

charged for swimming pool, basketball court from the appellants in 

the project but no swimming pool, basketball court was constructed in 

the project. It is pertinent to mention that the respondent did promise 

the appellants to make available the swimming pool facilities in the 

project and also charged money from the appellants for the same. 

However, while offering the possession of the flat, the swimming 

pool, basketball court facilities were not given. Thus, by charging the 

money for swimming pool, basketball court facilities and by not 

provide the services, the respondent have indulged in unfair trade 

practices. The Hon'ble Authority ought to have compensated the 

appellants for the same or should have directed the respondent to 

immediately provide the swimming pool, basketball court facilities to 

the appellants. 

L.  Because the Hon'ble Authority has overlooked the fact that the 

developer breached its own contract and deprived the appellant of 

Preferential Location of the unit despite having paid for it. It is 

submitted that the Authority overlooked the fact that while booking 

the unit, the appellant opted for preferred location and had paid the 

Preferred Location Charges to the tune of Rs. 49,750/- to the 

developer. That during booking, the appellants opted for the corner 

flat which was open from two ends. However, at the time of offering 

possession, the appellant found that an additional structure has been 

erected by the respondent between the two blocks thereby nullifying 

the benefit of preferred location. The new constructed structure 

blocked the corner view of the flat which the appellant paid for. The 

Hon'ble Authority ought to have taken cognizance of such illegal 
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behavior of the respondent and ought to have compensated the 

appellants. 

M. Execution of the Deed of Conveyance by a flat purchaser does not 

preclude a consumer claim being raised for delayed possession in 

aforesaid judgment held by Hon'ble Supreme Court in Wg. Cdr. 

Arifur Rahman Khan and Aleya Sultana and Ors. Vs. DLF Southern 

Homes Pvt Ltd. (now Known as BEGUR OMR Homes Pvt. Ltd.) in 

Civil Appeal No. 6239 of 2019. The Court said:- 

“It would, in our view, be manifestly unreasonable to expect that in 
order to pursue a claim for compensation for delayed handing over of 
possession, the purchaser must indefinitely defer obtaining a 
conveyance of the premises purchased or, if they seek to obtain a 
Deed of Conveyance to forsake the right to claim compensation. This 
basically is a position which the NCDRC has espoused. We cannot 
countenance that view. The flat purchasers invested hard earned 
money. It is only reasonable to presume that the next logical step is 
for purchaser to perfect the title to the premises which have been 
allotted under the terms of the ABA. But the submission of the 
developer is that the purchaser forsakes the remedy before the 
consumer forum by seeking a Deed of Conveyance. To accept such a 
construction would lead to an absurd consequence of requiring the 
purchaser either to abandon a just claim as a condition for obtaining 
the conveyance or to indefinitely delay the execution of the Deed of 
Conveyance pending protracted consumer litigation."  

4.  The appellant has prayed for the following reliefs:-- 

i.  Pass an order setting aside the impugned final order/judgment dated 

18.12.2019 passed by the UPRERA, Greater Noida, Gautam Budh 

Nagar in Complaint no. NCR144/05/0068/2019 to the extent that 

delay compensation is calculated; and/or 

ii.  To direct the respondent to refund the Pratikar charges as the Pratikar 

charges where levied in 2011 and the applicant had booked the 

property after the same in 2013; and  

iii.  To modify the order and direct the respondent to pay delay 

compensation as per the prescribed rate of from due date of 

possession i.e. 31.01.2017 till the possession is offered; and  
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iv.  To direct the respondent to refund the PLC charged from the 

appellant; and 

v.  To direct the respondent to give compensation for not providing the 

swimming pool, basketball court facilities in the project as promised 

in the agreement; and as charged for; and 

vi.  To direct the respondent to provide the club services facilities in the 

project as promised in the agreement and as charged for; and  

vii.  To direct the respondent to pay Rs. 5,00,000/- to the appellant towards 

mental harassment; and/or  

viii.  May pass any other order(s) as this Appellate Tribunal may deem fit 

in the circumstances.  

ix.  Allow this appeal with substantial costs to the Appellant.  

5.  The respondent filed its objection to the grounds of appeal and submitted 

that the complaint is an after thought, the respondent executed the sale deed 

on 01.05.2019 and the complainant had already taken possession of the flat 

in question on 25.09.2018.  The complaint has been filed on 02.05.2019 just 

to harass the respondent.  

5.1  The respondent further submitted that the complainant of the appellant has in 

fact become infructuous because the appellant filed the complaint before the 

Regulatory Authority on 02.05.2019 in respect of the flat in question, while 

the appellant had already taken possession of the said flat on 25.09.2018.  

The occupancy certificate was obtained by the respondent on 20.07.2018 

and thereafter, at the specific request of the appellant, the respondent had 

handed over peaceful and physical possession of the flat to the appellant on 

01.05.2019 and accordingly issued possession letter dated 01.05.2019 

(annexure-1 to the objection).  

5.2  Pursuant to the handing over of the physical possession of the flat to the 

appellant on his specific request, the appellant had also signed and executed 

some relevant documents in favour of the respondent i.e. Car Parking 

Allotment Deed and Affidavit-cum- Indemnity etc.  In his affidavit the 

appellant affirmed and declared that the appellant was fully satisfied about 

the fixtures/fittings and all other common facilities etc.   The appellant 
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further affirmed and declared that he has satisfied himself about the 

payments made under different heads and he has made the payments only 

upon full satisfaction in respect of everything.  The appellant has also 

undertaken not to raise objection or claim of any nature whatsoever against 

the respondent in future.  The appellant further stated that he shall be solely 

responsible for all liabilities in respect of the said flat after taking over of the 

physical possession of the flat.  

5.3  The appellant had also signed and executed an affidavit-cum-indemnity 

bond in favour of the respondent wherein the appellant solemnly affirmed 

and declared that the appellant has seen the said flat and found the same 

ready for possession.  The appellant had admitted that he himself requested 

the respondent for handing over the possession as he was in urgent need of 

the same. 

5.4  Due to force majeure conditions and circumstances, which were beyond the 

control of the respondent, the construction work got delayed at the said 

project.  Both the parties i.e. the appellant and the respondent had 

contemplated at the very initial stage while signing the allotment 

letter/agreement; that some delay might have occurred in future and that is 

why under the force majeure clause mentioned in the allotment letter, it is 

duly agreed by the appellant that the respondent shall not be liable to 

perform any or all of its obligations during the subsistence of any force 

majeure circumstances and the time period required for performance of its 

obligations shall inevitably stand extended.  If the force majeure continues 

for a considerable time, then the respondent may, in its sole discretion, put 

the construction of the said project in abeyance and 

cancel/amend/modify/vary the terms and conditions of the allotment letter.  

It is unequivocally agreed between the appellant and the respondent that the 

respondent is entitled to extension of time for delivery of the said flat on 

account of force majeure circumstances beyond the control of the 

respondent.  If the circumstances beyond the control of the respondent so 

warrant, the respondent may suspend the scheme for such period as it may 

consider expedient.  On account of certain unforeseen events and existence 

of force majeure circumstances the construction of the said project was 

adversely affected and there occurred some delay in completion of the said 

project.  The delay penalty agreed as per the allotment letter had already 
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been adjusted in the final payment of the appellant, therefore, the appellant 

has no right to claim any interest or compensation against the said flat. 

5.5  The respondent has a right to raise the demand of Pratikar/Additional 

Compensation amount upon the appellant under the clause of the allotment 

letter, by virtue of demand raised upon the respondent by GNIDA vide letter 

no. GRENO/BUILDERS/2016/604/130 dated 30.04.2016 whereby GNIDA 

has raised the demand upon the respondent for “Atirikt Pratikar” in respect 

of the said project land amounting to a sum of Rs.20,85,96,874.86/-.  The 

said demand of Atirikt Pratikar was raised upon the respondent by GNIDA 

in addition to the agreed consideration amount mentioned in the Lease Deed 

of the said project land executed between GNIDA and the respondent.  The 

demand of Atirikt Pratikar/Additional Compensation is absolutely lawful 

and is on account of demand raised by GNIDA. 

5.6  In Writ Petition (Civil Misc.) No. 37443 of 2011 (Gairaj and others Vs. State 

of U.P. and others) along with other hundreds of writ petition, the Full 

Bench of Hon’ble Allahabad High Court vide its judgment dated 21.10.2011 

was pleased to pass various directions including that the petitioners (i.e. 

farmers) shall be entitled for payment of additional compensation to the 

extent of 64.70% in addition to the compensation received by them under 

1997 Rules/award which payment shall be ensured by the Authority (i.e. 

Noida and Greater Noida Authorities) at an early date.  It may be open for 

Authority to take a decision as to what proportion of additional 

compensation be asked to be paid by allottees.  The said judgment and order 

passed by Hon’ble Allahabad High Court was challenged before the Hon’ble 

Supreme Court by hundreds of Special Leave Petitions filed by the farmers 

and Noida/Greater Noida Authorities and the same were finally decided by 

Hon’ble Supreme Court vide its common judgment dated 14.05.2015 passed 

in Civil Appeal No. 4506 of 2015 in SLP (C) No. 30969 of 2011 (Savitri 

Devi Vs. State of Uttar Pradesh & others) along with other connected SLPs, 

whereby the Hon’ble Supreme Court upheld the judgment of Hon’ble 

Allahabad High Court.         

5.7  Vide letter bearing reference no. GRENO/BUILDERS/2016/604/130 dated 

30.04.2016, the GNIDA raised the demand upon the respondent for Atirikt 

Pratikar in respect of the said project land amounting to 
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Rs.20,85,96,874.86/-.  Vide letter dated 08.06.2016 the respondent informed 

the GNIDA that the respondent had deposited Rs.4,90,06,332/- from its own 

account towards Atirikt Pratikar in pursuance of the demand raised by 

GNIDA.  Consequently the respondent raised a demand upon the appellant 

on the basis of duly agreed terms and conditions mentioned in the allotment 

letter duly signed by the appellant. 

5.8  In view of the facts and circumstances stated herein above, the appellant is 

not entitled for any relief and the appeal is liable to be dismissed.                                                                 

6.  The appellant did not file any reply to the objections of the respondent to the 

grounds of appeal. 

7.  Heard Shri Sheel Kumar Verma, the appellant in person, and Shri Sarvesh 

Kumar Tiwari, learned counsel for the respondent.  

8. On the basis of pleadings, record of appeals and submissions of appellants 

(in person) and learned counsel for the respondent, the admitted facts of the 

instant appeal are that appellant applied for booking of a flat in ‘Ajnara Le 

Garden’ project of the respondent, located at GH-02, Sector-16, Greater 

Noida by paying amount of Rs.1,89,000/- vide cheque no. 652652 dated 

22.07.2013 and Rs.1,43,000/- vide cheque no.985862 dated 22.07.2013. A 

Welcome Letter dated 25.07.2013 was issued by the respondent 

provisionally allotting Flat No. LEOFO17004, Tower F, Floor-17, super area 

995 sq. ft. for total sale consideration of Rs.33,96,133/- followed by 

Allotment Letter dated 30.07.2013.  

8.1 As per ‘Possession & Penalty’ clause of the Allotment Letter, the respondent 

was required to give possession by 31.01.2017 subject to grace period of 

further 6 months without any approval from the allottee in phase and in case 

of delay in delivery of the possession of the unit after expiry of grace period 

of six months except for Force Majeure clause and the Allottee not being in 

default/breach of the terms and conditions set out in the Allotment Letter, 

the Company shall pay Penalty Charges @ Rs.5/- per sq. ft. of the Super 

Area of the said Flat/Apartment/Unit per month to the Allottee whose name 

appears first in the Allotment Letter and if Allottee is not satisfied with the 

rate of Penalty Charges, then the Allottee shall have the option to withdraw 

from the allotment of the unit by cancellation of Allotment Letter and in that 

case the Allottee shall be entitled to refund of the entire amount deposited by 
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him without any interest or compensation. Further on Allottee having default 

in payment of installment would be liable to pay default interest at the rate 

of 18% per annum on delayed payments preferably at the time of every 

succeeding installment.  

8.2 The respondent vide letter dated 31.03.2018 gave offer of possession for fit 

out through e-mail on 27.04.2018 informing therein that the basic 

infrastructure and services of Tower-F and central landscape are nearing 

completion and the process of obtaining part OC/CC of the project, 

containing appellant’s Tower, has been initiated. The appellant prior to 

taking any step on offer of possession for fit out, visited the project site for 

the updated status and found that the flat in question was incomplete and 

inhabitable. Hence, he wrote an email to the respondent on 31.07.2018 

informing the status of the flat and requesting to pay delay compensation till 

the date of physical possession. 

8.3 As the appellant was residing in rental accommodation and also availed 

home loan of Rs. 27,00,000/- @ 10.15% interest per annum for 20 years 

from the Housing Development and Finance Corporation. The appellant 

again visited the site on 29.09.2018 and informed the respondent via email 

dated 29.09.2018 that the flat was not fit for habitation. Further the appellant 

vide emails dated 29.09.2018, 03.10.2018, 04.10.2018, 05.10.2018, 

07.10.2018 and 08.10.2018 asked the respondent to make changes before 

handing over the key of the flat to the appellant, even then certain issues 

were not sorted out.  

8.4 The appellant cleared all the dues and a tripartite sub-lease deed of the flat 

(No. F-1704) was registered on 01.05.2019 without providing amenities like 

club, swimming pool, basketball court, as promised at the time of booking 

and the possession letter of the flat was also issued and executed by the 

parties on 01.05.2019. The appellant raised the grievance with respect to 

demand of Pratikar of Rs. 69,650/- and feeling aggrieved against the non 

consideration of his request with respect to delay compensation, approached 

the Regulatory Authority by means of Complaint No.NCR144/05/0068/2019 

on 02.05.2019, seeking directions for waiver of illegal Pratikar and for 

payment of compensation for delay and towards burden of rent due to delay.  
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8.5 The Regulatory Authority framed an issue that if the complainant has 

received the possession after execution of the registry/lease deed, before 

making the complaint, then whether the matter will come under the purview 

of Section 18 of the Act? The Regulatory Authority rejected the complaint 

of the allottee/appellant by means of order dated 18.12.2019, taking into 

consideration the fact that the physical possession has been taken by the 

appellant on 01.05.2019 and relying on the judgment rendered by Hon’ble 

Supreme Court in the case of Ghaziabad Development Authority Vs. 

Shakuntala Rohatgi (Civil Appeal No. 6051/2002), wherein it has been held 

that if allotted plot/flat is not delivered in time but is delivered after some 

delay at the original rate (without charging a revised higher rate which was 

prevailing at a later date) the allottee will not be entitled to claim interest. 

Further where the allotments at a tentative rate subject to calculation of final 

cost, which is higher than the tentative cost (as contrasted from charging a 

revised prevailing applicable to later allotments), it will not be considered a 

revised higher rate.  

8.6 The appellant approached this Tribunal challenging the order dated 

18.12.2019 raising various grounds and non-consideration of the provisions 

of Section 18 of the Act by the Regulatory Authority in its correct 

perspective and sought nine reliefs as indicated in para-4 hereinabove. On 

examination of original complaint, we found that the appellant in his online 

complaint before the Regulatory Authority sought following reliefs: 

  

Refund Illegal Pratikar Charge 

Delay Penalty 18 percentage up to possession 

Compensation Rent compensation up to possession 

Any Other Offer of possession of fit out 

      

9. In order to examine the grounds taken by the appellant and the averments 

made, we deem it proper to frame following issues:--  

(i) Whether under the Scheme of the Act 2016 and Rules 2016, any 

mechanism has been provided for determination of the interest for 

the delay in handing over possession of the  
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apartment/plot to the allottee, if the allottee does not intend to 

withdraw from the Project? 

(ii) Whether there is any delay in offer of possession to the allottee by 

the promoter? 

(iii) Whether the appellant is entitled for interest for delay in 

completion of the project under the scheme of the Act 2016?  If 

yes, what rate of interest is required to be paid to the allottee? 

(iv) Whether the demand of Pratikar by the respondent of Rs.69,650/- 

is justified and in consonance with the provisions of the Allotment 

Letter dated 30.07.2013? 

(v) Whether the reliefs claimed by the appellant in the online 

complaint before the Regulatory Authority, are permissible? 

10. Issue no. (i) is regarding, whether under the Scheme of the Act 2016 and 

Rules 2016, any mechanism has been provided for determination of the 

interest or compensation for the delay in handing over possession of the 

apartment/plot to the allottee, if the allottee does not intend to withdraw 

from the Project? 

10.1 The Act envisages adjudication by the Regulatory Authority in terms of the 

powers under Chapter V of the Act and in particular Sections 31, 32, 34, 35 

and 40 of the Act, and for adjudging compensation by the Adjudicating 

Officer in terms of the power under Chapter VIII of the Act and in particular 

Sections 71 and 72 thereof. 

10.2 The Act spells out the obligations of the promoter of a real estate project and 

the consequence of the promoter failing to fulfill those obligations. Some of 

those obligations are enumerated in Section 11, 12 to 18 of the Act. 

10.3 Section 18 of the Act talks of the consequence of the failure by the promoter 

to complete or to be unable to give possession of an apartment, plot or 

building either in terms of the agreement for sale or failure to complete the 

project by the date specified therein or on account of discontinuance of his 

business either on account of suspension or revocation of the registration 

under the Act or for any other reason. In the event of either of the above 
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contingencies under Section 18 (1) (a) of the Act, the promoter is made 

liable on the demand of the allottee:- 

(i) In the event that the allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, to return the amount received by the 

promoter in respect of that apartment, plot, building, as the case may be, 

together with “interest at such rate as may be prescribed” “including 

compensation in the manner as provided under this Act”; 

(ii) Where an allottee does not intend to withdraw from the project the promoter 

shall pay him for every month’s delay in the handing over of the possession, 

“interest at such rate as may be prescribed”. Section 18 (2) of the Act 

mandates that in case loss is caused to allottee due to the defective title of 

the land, on which the project is being developed or has been developed, the 

promoter shall compensate the allottee and that such claim for compensation 

under Section 18 (2) shall not be barred by limitation provided under any 

law for the time being in force. 

10.4 Section 18 (3) of the Act states that where the promoter fails to discharge 

any other obligations under the Act or the Rules or Regulations made there 

under or in accordance with the terms and conditions of the agreement for 

sale, the promoter shall be liable to pay “such compensation” to the allottees, 

in the manner as provided under the Act. 

10.5 It is apparent on a reading of Section 18 of the Act as a whole that upon the 

contingencies spelt out therein, (i) the allottee can either seek refund of the 

amount by withdrawing from the project; (ii) such refund could be together 

with interest as may be prescribed; (iii) the above amounts would be 

independent of the compensation payable to an allottee either in terms of 

Sections 18 (2) or 18 (3) of the Act read with other provisions; (iv) the 

allottee who does not intend to withdraw from the project will be required to 

be paid by the promoter interest for every month’s delay of handing over 

possession. 

10.6 The provisions of Section 18(1) acclaimed two rights of the Allottee in cases 

where there is a delay in handing over of the possession by the promoter of 

the allotted unit in accordance with the terms of agreement for sale:– 

A. When an Allottee wishes to withdraw from the project due to delay 

in handing over of the possession, on demand the Allottee shall be 

refunded the entire deposited amount along with the interest at such 
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rate as may be prescribed in this behalf including compensation in 

the manner as provided under this Act. Hence when an Allottee 

withdrew from the project he has the right to receive his deposited 

amount with interest at such rate as may be prescribed in the rules 

including compensation in the manner prescribed in the Act. Thus 

an Allottee can Receive “interest” and “COMPENSATION” both 

from the promoter alongwith the deposited amount. 

B.  When the Allottee decides to stay in the project even due to delay in 

handing over of the possession, he shall be paid, by the promoter, 

interest for every month of delay, till the handing over of the 

possession, at such rate as may be prescribed. In this case an 

Allottee is entitled for interest for every month of delay till the 

handing over of the possession, at such rate as may be prescribed 

only. 

10.7 If we closely examine the above two provisions, it comes out that in a case 

where the Allottee exits the projects, the Act expressly provides 

INTEREST AND COMPENSATION both, but in cases where the Allottee 

tends to stay in the project the Allottee is only entitled for interest of every 

month till the handing over of the possession. Thus the intention of the 

legislature was to provide Compensation only to those Allottees who exit 

the project and not to those who tends to stay in the project. 

10.8 Now if we study the section 18 as a whole, the following are the express 

provisions for providing compensation to an Allottee under section 18:- 

A. Where the Allottee wishes to withdraw from the project, without 

prejudice to any other remedy available, on demand he shall be 

liable to return the amount received by him in respect of that 

apartment, plot, building, as the case may be, with interest at 

such rate as may be   prescribed   in   this   behalf including 

compensation in the manner as provided under this Act. 

B. The promoter shall compensate the allottees in case of any loss 

caused to him due to defective title of the land, on which the project 

is being developed or has been developed, in the manner as 

provided under the Act. 
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C. If the promoter fails to discharge any other obligations imposed on 

him under this Act or the rules or regulations made there under or 

in accordance with the terms and conditions of the agreement for 

sale, he shall be liable to pay such compensation to the allottees, 

in the manner as provided under this Act. 

10.9 As per the provisions of Section 18, compensation can be sought by an 

Allottee in case of defective title of the land, and also if the   promoter 

fails to discharge any other obligations imposed on him under this Act or   

the   rules   or   regulations   made   there   under    or    in    accordance    

with    the terms and conditions of the agreement for sale. 

10.10 The word “Any Other” signifies beside these, meaning thereby that apart 

from the delay in possession, any other breach of the terms & conditions of 

the Agreement to sell or breach of the obligations imposed on him by the 

provisions of the Act or Rules shall also be liable to compensate the 

Allottee. 

10.11 If we critically analyze the section, we will find that the word 

‘compensation’ has been used in every sub-section covering almost all the 

scenario except the word compensation has not been used in the case where 

Allottee decides to stay in the project even due to delay in handing over of 

the possession and he shall be paid, by the promoter, interest for every 

month of delay, till the handing over of the possession, at such rate as may 

be prescribed only.  

10.12 The intention of the legislature was to provide Compensation only to those 

Allottees who exit the project and also regarding defective title and breach 

of agreement to sale and obligations imposed on, by the Act and Rules, but 

not to those who wishes to stay in the project, for them beside the other 

provision of compensation in term of defective title and breach of 

agreement to sale as well as obligations imposed on by the Act and Rules is 

applicable, but in case of delay in handing over of possession ,the Allottee 

is entitled for only INTEREST at a prescribed rate and not “compensation“ 

as the Suffix “including compensation” has not been provided by the Act. 

10.13 Thus the intention of the legislature was clear in providing the 

compensation of delay to only those who exit the project and not to those 

who wishes to stay in the project.  
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10.14 When one turns to the powers of the Authority, it is seen that under Section 

31, the complaints can be filed either with the Authority or with the 

Adjudicating Officer (AO) for violation or contravention of the provisions of 

the Act or the Rules and Regulations. Such complaint can be filed against 

“any promoter, allottee or real estate agent”, as the case may be. Such 

complaint can be filed by “any aggrieved person”. The Explanation to 

Section 31 (1) of the Act states that for the purposes of said sub-section 

“person” shall include an association of allottees or any voluntary consumer 

association registered under any law for the time being in force. Section 31 

(2) states that the form, manner and fees for filing a complaint under sub-

section (1) shall be such as may be prescribed. 

10.15 Having gone through the relevant Sections of the Act, we find that as per 

Sections 12, 18 and 19 of the Act, the allottee, in case of default by the 

promoter, is entitled to refund of his/her entire investment along with 

"interest at such rate as may be prescribed" and "compensation in the 

manner provided under the Act". Whereas in Section 12, the part dealing 

with interest and the part dealing with compensation are joined with the 

word "and" while in Section "18" they are joined with the word "including". 

Also, "at such rate as may be prescribed" is suffixed to the word "interest" in 

the context of refund of investment, but the expression "at such rate as may 

be prescribed" is neither prefixed nor suffixed to the word "compensation" in 

any of the Sections of the Act. The term compensation is suffixed by the 

expression "in the manner as provided under this Act" in Sections 12, 14, 18 

& 19 of the Act. However, compensation and interest are qualified by the 

term "as he thinks fit in accordance with the provisions of any of those 

sections" in Section 71 of the Act. The Act only lays down for "holding an 

enquiry in the prescribed manner, after giving any person concerned a 

reasonable opportunity of being heard" under Section 71. The Act very 

clearly provides that the quantum of compensation or “interest as he thinks 

fit” under Section 71 will be decided taking into consideration the factors 

listed under Section 72 of the Act. 

10.16 We further examined Section 31 of the Act and Rule 33 & Rule 34 of the 

Rules. The relevant portions of Section 31 of the Act and Rule 33 of the 

Rules are extracted as follows:- 

Extract of Section 31 of the Act 
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"(1)  Any aggrieved person may file a complaint with the 
Authority or the adjudicating officer, as the case may be, 
for any violation or contravention of the provisions of this 
Act or the rules and regulations made thereunder against 
any promoter, allottee or real estate agent, as the case 
may be. 

Explanation 

For the purpose of this sub-section "person" shall include 
the association of allottees or any voluntary consumer 
association registered under any law for the time being in 
force. 

(2  The form, manner and fees for filing complaint under 
sub-section (1) shall be such as may be specified by 
regulations." 

As can be seen from above, Section 31(2) of the Act provides for specifying 

by regulations, the form, manner and fee for filing complaint under Section 

31(1) of the Act. As provided under Section 31(2) of the Act, the U.P. 

Government has framed Rules, 2016. Rule 33(1) provides for manner of 

filing a complaint with the Regulatory Authority. Rule 33(1) is extracted as 

follows:- 

Extract of Rule 33(1) of Rules-      

(1) Any aggrieved person may file a complaint with the 
regulatory authority for any violation under the Act or the 
rules and regulations, made there under, save as those 
provided to be adjudicated by the adjudicating officer, in 
Form M which shall be accompanied by a fee of rupees one 
thousand in the form of a demand draft drawn on a 
nationalized bank, in favour of regulatory authority and 
payable at the main branch of that bank at the station, where 
the seat of the said regulatory authority is situated.   

It is evident from Rule 33(1) of the Rules that the complaints filed with the 

Regulatory Authority should be in Form M, except those complaints which 

require to be adjudicated by the Adjudicating Officer. On top of Form M, it 

is clearly written that it is as per provisions of Rule 33(1) and is meant for 

filing complaint under Section 31 of the Act. Further Column 5 of the Form 

M specifically requires a complainant to indicate the relief(s) sought.  

10.17 On examination of Section 35 of the Act, we find that the powers of the 

Regularity Authority under Section 35 of the Act are of a wide nature. While 
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discharging those functions, it will be open to the Authority to even require 

the AO to conduct the inquiry. Section 35 (2) of the Act also makes it plain 

that the Regulatory Authority will have the same powers as a Civil Court. 

The legislative intent is, therefore, not to diminish the adjudicatory functions 

of the Regulatory Authority, but rather to provide it with all the trappings of 

a quasi-judicial/judicial authority while inquiring into the complaints and 

issuing directions, by directing the Adjudicating Officer to adjudicate the 

compensation or interest. The legislation in its own wisdom has used the 

word “Authority” as well as “Adjudicating Officer” wherever it is required. 

Furthermore, the legislation has clearly, intentionally and suitably used the 

word “penalty” or “interest at such rate as may be prescribed” in case of 

Authority and “compensation” or “interest as he thinks fit” in case of 

Adjudicating Officer.  

10.18 Further, the Hon’ble Bombay High Court in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. And others Vs. Union of India (supra) observed as 

follows:- 

"Section 18(1)(b) lays down that if the promoter fails to 
complete or is unable to give possession of an apartment due to 
discontinuance of his business as a developer on account of 
suspension or revocation of the registration under the Act or 
for any other reason, he is liable on demand to the allottees, in 
case the allottee wishes to withdraw from the project, without 
prejudice in this behalf including compensation. If the allottee 
does not intend to withdraw from the project he shall be paid 
by the promoter interest for every month's delay till handing 
over of the possession. The requirement to pay interest is not a 
penalty as the payment of interest is compensatory in nature in 
the light of the delay suffered by the allottee who has paid for 
his apartment but has not received possession of it. The 
obligation imposed on the promoter to pay interest till such 
time as the apartment is handed over to him is not 
unreasonable. The interest is merely compensation for use of 
money". 

10.19 The Hon’ble Supreme court in the case of M/s. NEWTECH 

PROMOTERS AND DEVELOPERS PVT. LTD Vs STATE OF U.P. 

and Others [2021(11) ADJ 280], [2022 (1) R.C.R.(Civil) 357] while 

dealing with the jurisdiction of the Authority and the Adjudicating officer 

under the provision of the Real Estate (Regulation and Development) Act, 
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2016 has framed a question as follows:-  

“1. Whether the authority has jurisdiction to direct return/refund of 

the amount to the allottee under Sections 12, 14, 18 and 19 of the 

Act or the jurisdiction exclusively lies with the adjudicating officer 

under Section 71 of the Act?” 

After elaborate discussion, the Hon’ble Apex court at paragraph 86 held 
that: 

“ 86. From the scheme of the Act of which a detailed reference has 

been made and taking note of power of adjudication delineated 

with the regulatory authority and adjudicating officer, what finally 

culls out is that although the Act indicates the distinct expressions 

like ‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a conjoint 

reading of Sections 18 and 19 clearly manifests that when it comes 

to refund of the amount, and interest on the refund amount, or 

directing payment of interest for delayed delivery of possession, 

or penalty and interest thereon, it is the regulatory authority which 

has the power to examine and determine the outcome of a 

complaint. At the same time, when it comes to a question of 

seeking the relief of adjudging compensation and interest thereon 

under Sections 12, 14, 18 and 19, the adjudicating officer 

exclusively has the power to determine, keeping in view the 

collective reading of Section 71 read with Section 72 of the Act. If 

the adjudication under Sections 12, 14, 18 and 19 other than 

compensation as envisaged, if extended to the adjudicating officer 

as prayed that, in our view, may intend to expand the ambit and 

scope of the powers and functions of the adjudicating officer 

under Section 71 and that would be against the mandate of the Act 

2016”. 

10.20 On examination of the above finding of the Hon’ble Apex Court with the 

provision of the section 18 of the Act 2016, it is clear that when the Allottee 

decides to stay in the project even due to delay in handing over of the 

possession, he shall be paid, by the promoter, interest for every month of 

delay, till the handing over of the possession, at such rate as may be 

prescribed, meaning thereby in this situation the Allottee is entitled for 
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interest for every month of delay till the handing over of the possession, at 

such rate as may be prescribed, and not “compensation“ as the Suffix 

“including compensation” in case of seeking refund due to delay beyond the 

period prescribed in the agreement.   

10.21 The scheme of the provisions of Section 18 of the Act 2016 clearly provides 

that in cases where the Allottee intends to stay in the project, the Allottee is 

entitled only for interest as per the rate prescribed and its jurisdiction of 

determination lies in the regulatory authority and not with Adjudicating 

Officer, and hence the Adjudicating Officer cannot grant interest as 

compensation, because the Statute does not provide any scope of 

compensation in such situation. 

10.22 It is to be noted that discretionary powers also vest with the Adjudicating 

officer as he can direct to grant compensation as “HE THINKS FIT” after 

the enquiry, in conformity with the provisions of Section 72, meaning 

thereby that he has the power to “ACCEPT OR REJECT” the claim of the 

Allottee after an enquiry, but no such powers lie with the Authority in 

granting interest for delayed period. 

10.23 From the aforementioned discussion, it is clear that the Act of 2016 provides 

a mechanism for determination of interest as per the rate prescribed only by 

the Regulatory Authority for the delay in handing over possession of the unit 

to the allottee, if the allottee wishes to stay with the project. Question no. (i) 

is answered accordingly.  

11. Issue no. (ii) is regarding whether there is any delay in offer of possession to 

the allottee by the promoter? 

11.1 Vide Welcome Letter dated 25.07.2013 the appellant was provisionally 

allotted Flat No. LEOFO17004, Tower F, Floor-17, super area 995 sq. ft. 

and on 30.07.2013 the respondent issued allotment letter to the appellant for 

the said flat. As per the ‘Possession & Penalty’ clause of the Allotment 

Letter dated 30.07.2013, the possession of the flat was to be given by 

31.01.2017.  The respondent failed to offer possession within the time frame 

on 31.01.2017 and even within the grace period of 6 months i.e. 31.07.2017. 

After a delay of about 1 year 2 months, the respondent sent a letter of offer 

of possession for fit out dated 31.03.2018 to the appellant via email on  
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27.04.2018 and subsequently tripartite sub-lease deed of the flat was 

registered on 01.05.2019. Thus, there is a delay in offer of possession by the 

promoter. The issue no. (ii) is answered accordingly.  

12. The issue no. (iii) is regarding whether the appellant is entitled for interest 

for delay in completion of the project under the scheme of the Act 2016 and 

if yes, what rate of interest is required to be paid to the allottee.  

12.1  Section 18 (1) of the Act clearly provides that if an Allottee wishes to 

withdraw from the Project on the ground that the Promoter is unable to give 

possession in accordance with the Agreement for Sale within the date 

specified therein, then the Promoter shall return the amount received from 

the Allottee in respect of that property with interest and compensation, on 

the Allottees’ demand. The power of exercising the option of either staying 

in the Project or for withdrawing from it lies only with the Allottees under 

the provisions of Section 18 (1) of the Act. Further, Section 19(4) of the Act 

2016 gives right to the allottees to claim refund along with interest and/or 

compensation in case the Promoter fails to give possession of the apartment 

in accordance with the terms and conditions of Agreement for sale. 

12.2 The Hon’ble Bombay High Court in the case of Neelkamal Realtors 

Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558 

observed that the requirement to pay interest is not a penalty as the payment 

of interest is compensatory in nature in the light of the delay suffered by the 

allottee who has paid for his apartment but has not received possession of it. 

The obligation imposed on the promoter to pay interest till such time as the 

apartment is handed over to him is not unreasonable. The interest is merely 

compensation for use of money. 

12.3 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF 

Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming 

the view taken in the Judgment in Pioneer’s case (Supra) the Hon’ble 

Supreme Court held that the term of the agreement authored by the 

Developer does not maintain a level platform between the Developer and the 

flat purchaser. The stringent terms imposed on the flat purchaser are not in 

consonance with the obligation of the Developer to meet the timelines for 

construction and handing over possession, and do not reflect an even 

bargain. The failure of the Developer to comply with the contractual 
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obligation to provide the flat within the contractually stipulated period, 

would amount to a deficiency of service. Given the one-sided nature of the 

Apartment Buyer’s Agreement, the consumer fora had the jurisdiction to 

award just and reasonable compensation as an incident of the power to direct 

removal of deficiency in service. 

12.4   Recently the Hon’ble Supreme Court, while dealing with the provisions of 

Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. Vs. 

Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020, decided on 

02.11.2020, vide para 23, was pleased to observe that the right so given to 

the allottee is unqualified and if availed, the money deposited by the allottee 

has to be refunded with interest at such rate as may be prescribed and the 

proviso to Section 18(1) contemplates a situation where the allottee does not 

intend to withdraw from the Project.  In that case he is entitled to and must 

be paid interest for every month of delay till the handing over of the 

possession.  It is upto the allottee to proceed either under Section 18(1) or 

under proviso to Section 18(1). 

12.5  U.P. Government framed "Uttar Pradesh Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter referred 

to as Rules, 2018), wherein under Rule 9.2(ii) and 9.3(i), the rate of interest 

payable by the promoter or by the allottee respectively are defined in case of 

default by either of the party. These Rules are extracted below :-  

Rule 9.2(ii) 

The Allottee shall have the option of terminating the 
Agreement in which case the Promoter shall be liable to refund 
the entire money paid by the Allottee under any head 
whatsoever towards the purchase of the apartment, along with 
interest at the rate equal to MCLR (Marginal Cost of Lending 
Rate) on home loan of State Bank of India + 1% unless 
provided otherwise under the Rules, within forty-five days of 
receiving the termination notice:  

Provided that where an Allottee does not intend to 
withdraw from the Project or terminate the Agreement, he shall 
be paid, by the Promoter, interest at the rate prescribed in the 
Rules, for every month of delay till the handing over of the 
possession of the Apartment/Plot, which shall be paid by the 
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Promoter to the Allottee within forty-five days of it becoming 
due. 

 Rule 9.3 

The Allottee shall be considered under a condition of 
Default, on the occurrence of the following events  

Rule 9.3(i) 

In case the Allottee fails to make payments for 2(two) 
consecutive demands made by the Promoter as per the Payment 
Plan annexed hereto, despite having been issued notice in that 
regard the Allottee shall be liable to pay interest to the 
promoter on the unpaid amount at the rate equal to MCLR 
(Marginal Cost of Lending Rate) on home loan of State Bank of 
India + 1% unless provided otherwise under the Rules. The 
Promoter must not be in default to take this benefit.  

12.6    On examination, we find that these Rules-2018 notified by U.P. Government 

are in consonance with the definition of interest as provided in Section 2(za) 

of the Act, in as much as that the interest chargeable from the allottee by the 

promoter, in case of default in payment as per demand, is equal to the rate of 

interest which the promoter is liable to pay to the allottee, in case of 

default/delayed possession on the part of promoter. 

12.7 We have come across various orders of the Regulatory Authority wherein it 

had granted interest at the rate of MCLR+1% per annum in case of delayed 

projects and had an occasion to examine the issue of rate of interest at 

MCLR+1% awarded by the Regulatory Authority in Appeal No. 295 of 

2019 (U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari) decided on 

20.02.2020 and held as under:-- 

“We feel that this imbalance is on account of the fact that the buyer/allottee 
has much less bargaining power as compared to the seller in the real estate 
market and therefore the buyers/allottees have no choice but to sign on such 
"dotted line", "one sided, unfair and unreasonable" terms and 
conditions/Agreements. We are therefore of the view that the rate of MCLR 
+1% , as prescribed by the Government and as being ordered by the 
Regulatory Authority, be payable from the date of deposit of money in case 
the allottee wishes to withdraw from the project; and from the 
specified/expected date of possession in case the allottee wishes to stay in 
the project, would balance the equities and are just and fair and will fall 
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within the term "interest at such rate as may be prescribed" as used in 
Sections 12, 18 & 19.........” 

12.8  The Hon’ble Supreme Court in Civil Appeal Nos. 4910- 4941/2019 

DLF Homes Panchkula Pvt. Ltd. Vs. D. S. Dhanda etc.etc. with Civil 

Appeal Nos. 4942-4945/2019 DLF Homes Panchkula Pvt. Ltd. Vs. 

Sudesh Goel etc. decided on 10.05.2019 held in para 3 of the judgment as 

under:- 

 
“…… We feel it appropriate that, considering that the 

subject units in question are dwelling units, in a residential 

housing project, the rate of interest for house building loan 

for the corresponding period in a scheduled nationalized 

bank (take, State Bank of India) would be appropriate and 

logical, and, if floating/varying/different rates of interest 

were/are prescribed, the higher rate of interest should be 

taken for this instant computation.” 

12.9 Further, an allottee deposits amount under the hope and trust that he/she will 

get the flat within the time schedule advertised at the initial stage.  There 

may be certain cases where allottees might be residing in rented houses and 

they might have managed their financial position in such a manner that after 

deposit of amount, they will get flats of their own and thereafter they will be 

free from payment of rent as then they will shift from rented houses to 

allotted flats but on account of inordinate delay in delivery of possession of 

allotted flats, their financial calculations and legitimate expectations stand 

frustrated causing various types of financial losses to them.  On the other 

hand once the promoter/builder made offers and same are accepted by the 

allottees with legitimate expectation, the obligation cast upon the 

promoter/builder is to complete the same within the time schedule 

mentioned in the offer and if they fail to discharge the same the affected 

allottees are entitled to the interest and/or compensation for delayed delivery 

of possession, as the allottees have parted with money which was earning 

interest.  If an allottee chooses to remain in the project and in case the 

allottee seeks refund then he is entitled for interest on the deposited amount 

and/or compensation in accordance with the provisions of the Act 2016, 

which in our considered view will be in accordance with the principles of 

equity as well. 
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12.10  In view of the aforesaid analysis we are of the view that interest @ 

MCLR+1%   per annum for delay in possession would be just, proper and 

reasonable as it will balance the equities between the parties and further the 

same rate of interest is being granted by the Regulatory Authority in case of 

delay in possession.  Issue no. (iii) is decided accordingly.  

13.  Vide Issue No. (iv) we are required to examine as to whether the demand of     

Pratikar by the respondent of Rs.69,650/- is justified and in consonance with 

the provisions of the Allotment Letter dated 30.07.2013. 

13.1  The respondent/developer launched the project, namely ‘Ajnara Le Garden’  

in the year 2012-13 and the appellant was allotted Flat No. LEOFO17004, 

Tower F, Floor-17, super area 995 sq. ft. for a total sale consideration of 

Rs.33,96,133/-, vide allotment letter dated 30.07.2013.  Under the heading 

‘General Compliance With Regard to the Flat/Apartment’ it has been 

mentioned in the allotment letter dated 30.07.2013 that “in the event of any 

increase in lease premium/lease rent/statutory levy(ies)/compensation 

charges etc. by Government/GNIDA/Court or any other statutory authority 

in any form or manner whatsoever, the same shall be borne and paid by the 

allottee on pro rata basis which shall be decided by the Company.  All taxes 

or charges be it House Tax/Property Tax, Water Tax, Sewer Tax, Wealth 

Tax, Service Tax, Cesses, Levies, Sales Tax, Trade Tax, Metro Cess, VAT 

and Taxes and other charges of all and any kind called by whatever name, 

whether levied or leviable now or in future by GNIDA or any other Local 

Authority, State Government, Central Government or Court, as the case may 

be, shall be borne and paid by the Allottee.” and the respondent in pursuance 

to the said clause demanded Pratikar from the  appellant in pursuance to the 

demand raised by GNIDA vide letter dated 30.04.2016 on proportionate 

basis. 

13.2  The examination of the record reveals that GNIDA vide letter dated 

14.11.2011 demanded Atirikt Pratikar of Rs. 14,70,31,084.20/- from the 

respondent in pursuance to the judgment and order dated 21.10.2011 passed 

by Hon’ble Allahabad High Court in Writ Petition No. 37443 of 2001 

(Gajraj and others Vs.State of U.P. and others, bifurcating the said demand 

into three installments of Rs.4,90,10,361.40 each due on 30.11.2011, 

31.12.2011 and 31.01.2012.  Vide letter dated 23.01.2013 the GNIDA 
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reiterated its demand.  The record further reveals that the judgment of 

Hon’ble High Court was challenged before Hon’ble Supreme Court in 

SLP(C) No. 30969/2011 (Savitri Devi Vs. State of Uttar Pradesh and others) 

on 08.11.2011 and the Hon’ble Supreme Court vide its order dated 

28.11.2011 issued notice on the matter, however not stayed the order of the 

High Court.  Thus, the order passed by the High Court was in force until 

final decision and the developers were liable to pay additional compensation 

to the farmers.  This issue was subsequently decided by the Hon’ble 

Supreme Court in Civil Appeal No.4506/2015 arising out of SLP(C) 

No.30969/2011 on 14.05.2015 upholding the judgment and order of Hon’ble 

Allahabad High Court.  Thereafter GNIDA again raised demand vide letter 

dated 30.04.2016.   

13.3  Thus, it is evident that the issue of Pratikar was decided by the Hon’ble 

Allahabad High Court vide judgment and order dated 21.10.2011.  The 

liability of additional compensation of the farmers was in existence prior to 

the launch of the project by the respondent in the year 2013 and while fixing 

the cost of the unit the respondent must have included the compensation 

component at the time of launch of the project taking booking of the 

respective unit. 

13.4  Further, from the perusal of the allotment letter it is evident that the 

agreement between the parties was with respect to the increase in lease 

premium/lease rent/statutory levy(ies)/compensation/charges etc. by 

Government/GNIDA/Court or any other statutory authority in any form or 

manner whatsoever.  Admittedly there is no enhancement either by GNIDA 

or by Court’s order in the Pratikar after the agreement dated 30.07.2013 

between the parties and apparently the respondent has not cleared the 

demand raised by GNIDA vide letter dated 14.11.2011 followed by 

reminder dated 23.01.2013.  Therefore, any demand towards Pratikar raised 

by the respondent in pursuance to the order of Hon’ble High Court dated 

21.10.2011 is not justified.   

13.5  Accordingly the respondent is required to refund the amount of Rs.69,650/-, 

if already taken from the appellant. Issue no. (iv) is answered accordingly.  
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14.  Vide Issue No. (v) we are required to examine as to whether the reliefs 

claimed by the appellant in the online complaint before the Regulatory 

Authority, are permissible. 

14.1  The examination of the relief clause of online complaint (page 105 of the 

appeal) reveals that the appellant prayed for the following reliefs:-- 

  “Reliefs Sought: 

  Refund -        Illegal Pratikar Charge. 

  Delay penalty-  18 percentage up to possession. 

  Compensation-  Rent compensation up to possession. 

  Any other-     Offer of possession of fit out” 

14.2  In the instant appeal the appellant has sought additional reliefs which are 

quoted below:-- 

iv.  To direct the respondent to refund the PLC charged from 

the appellant; and 

v.  To direct the respondent to give compensation for not 

providing the swimming pool, basketball court facilities 

in the project as promised in the agreement; and as 

charged for; and 

vi.  To direct the respondent to provide the club services 

facilities in the project as promised in the agreement and 

as charged for; 

14.3  We are of the considered view that while challenging the illegality and 

perversity of the order of the Regulatory Authority it is not permissible for 

the appellant to seek additional reliefs.  Issue no. (v) is answered 

accordingly.  

15.  Now we proceed to examine the impugned order of the Regulatory 

Authority.  The Regulatory Authority rejected the complaint of the appellant 

on the ground that the possession of the flat has already been taken by the 

appellant after execution of the tripartite lease deed but the provisions of 

Section 18 of the Act 2018 empowers an allottee to claim interest for every 

month delay till handing over of possession at such rate as may be 
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prescribed.  Therefore, the claim of the appellant for interest for delay and 

refund of the Pratikar charges was required to be examined by the 

Regulatory Authority instead of rejecting the complaint of the appellant.  

16. The Hon’ble Supreme Court in the case of Wg. Cdr. Arifur Rahman Khan 

and Aleya Sultana and others Vs. DLF Southern Homes Pvt. Ltd. Civil 

Appeal No. 6239 of 2019, decided on 24.08.2020 has been pleased to 

observe as under:-- 

“The flat purchasers invested hard earned money. It is only 

reasonable to presume that the next logical step is for the 

purchaser to perfect the title to the premises which have 

been allotted under the terms of the ABA. But the 

submission of the developer is that the purchaser forsakes 

the remedy before the consumer forum by seeking a Deed of 

Conveyance. To accept such a construction would lead to 

an absurd consequence of requiring the purchaser either to 

abandon a just claim as a condition for obtaining the 

conveyance or to indefinitely delay the execution of the 

Deed of Conveyance pending protracted consumer 

litigation” (para 35).   

 “Developers sell dreams to home buyers. Implicit in their 

representations is that the facilities which will be developed by the 

developer will provide convenience of living and a certain lifestyle 

based on the existence of those amenities. Having sold the flats, the 

developer may find it economically unviable to provide the 

amenities. The flat purchasers cannot be left in the lurch. 

……………….A flat purchaser who invests in a flat does so on an 

assessment of its potential.  The amenities which the builder has 

committed to provide impinge on the quality of life for the families 

of purchasers and the potential for appreciation in the value of the 

flat.” (para 43).  

17.  Further, the issue of compensation is to be looked into by the Adjudicating 

Officer if the allottee/appellant chooses to raise his grievance in accordance 

with law. 
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18.  On examination of the impugned order in its entirety, we are of the 

considered view that the impugned order of the Regulatory Authority dated 

18.12.2019 is not sustainable in the eyes of law and is liable to be set aside.  

19. Accordingly the appeal is partly allowed with the following directions:-- 

(i)  Impugned order dated 18.12.2019 passed by the Regulatory Authority 

in Complaint No. NCR144/05/0068/2019 (Sheel Kumar Verma Vs. 

Ajnara Realtech Ltd.) is set aside.  

(ii)  The respondent is directed to pay interest to the appellant at the rate of 

MCLR+1% per annum from 31.01.2017 (promised date of possession 

as per allotment letter, after including 6 months’ grace period) till 

01.05.2019 (the date of possession).  

(iii)  The respondent is directed to refund the amount of Rs.69,650/- to the 

appellant, charged as Pratikar. 

(iv)  The respondent is directed to provide all the amenities to the appellant 

as per the Brochure/Allotment Letter dated 30.07.2013. 

 20.  No order as to costs.  

 

Dated: 31.05.2023                 
Shakir/Tanveer/-    (K. K. Jain)      (D. K. Arora) 

 

 

 

 

 


