RESERVED JUDGMENT

BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

Appeal No. 82/2023

Neelaish Tiwari. Appellant.
Versus

ATS Realty Pvt. Ltd. Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

1. Before we proceed to examine the instant matter/issue, we deem it
proper to place on record that on demitting office by Technical Member
from 26.09.2023 the judicial functioning of the Tribunal had come to
stand still with effect from 27.09.2023. On receipt of the notification
dated 28.11.2023 with respect to appointment of Judicial Member, in
the larger interest as well as to resume the judicial functioning of the
Tribunal and to achieve the mandate of Section 44(5) of the Real Estate
(Regulation & Development) Act 2016 read with Regulation 22 and 25
a Bench consisting of Chairman and Judicial Member was constituted
vide order dated 01.12.2023. The Registry was directed to issue cause
list of fresh appeals and re-schedule the cause list of pending appeals
from 27.09.2023 on joining of the Judicial Member. Accordingly an
office order dated 02.12.2023 was issued by the Registrar, which reads

as under:--
OFFICE ORDER

It is hereby informed to all the concerned that the
Tribunal was working with single Bench consisting of Hon'ble
Chairman and Hon'ble Technical Member after demitting office
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble
Technical Member also demitted office on 26.09.2023 and



Hon'ble Administrative Member being on unauthorized leave
from 30.09.2022 (who finally resigned on 29.10.2023) resulting
the judicial functioning of the Tribunal to tune to standstill with
effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023
has appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having
judicial back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Officer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct
of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and
proceedings of the Appellate Tribunal from being invalid
merely for the reason of any vacancy in, or any defect in the
constitution of the Appellate Tribunal or any defect in the
appointment of a person acting as a Member of the Appellate
Tribunal or any irregularity in the procedure of the Appellate
Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious
disposal of appeals as per mandate of Section 44(5) of the Act
2016 the Bench for hearing of appeals is constituted with
Hon'ble Chairman & Hon'ble Judicial Member for judicial
scrutiny of the appeals and in case any expert
opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or
such cases will be deferred till availability of
Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is
directed to issue cause list of fresh appeals and re-schedule the
cause list of pending appeals from 27.09.2023 and upload the
same on the website of the Tribunal and also inform all the
parties/legal representatives about the same.

This order is issued with the approval of Hon'ble
Chairman.
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The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench is
still continuing on account of non-appointment of Technical and

Administrative Members.
Now we proceed to deal with the instant matter.

Heard Sri Neelaish Tiwari, appellant in person and Ms. Surangama

Sharma, learned counsel for the respondent.

This appeal has been filed under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as
‘the Act 2016°) by Sri Neelaish Tiwari (hereinafter referred to as ‘the
appellant’) against the order dated 09.12.2022 passed by the
Adjudicating Officer of the U.P. Real Estate Regulatory Authority,
Lucknow (hereinafter referred to as ‘the Adjudicating Officer’) in
Complaint No. ADJ/NCR144/04/93488/2022 (Neelaish Tiwari Vs.
M/s ATS Realty Private Limited) whereby the complaint of the

appellant has been rejected.

The facts of the case, as culled out from the memo of appeal, are that
the appellant purchased a flat bearing no. 3015, First Floor, Tower-3 in
the project of the respondent, namely ‘ATS Allure’.

An agreement for sale was executed between the appellant and the
respondent on 18.06.2018. As per clause 7.1 of the agreement the date
of possession of the flat was 30.06.2018.

The respondent failed to deliver possession of the flat by 30.06.2018,
therefore, in terms of clause 7.6 of the agreement the respondent was
liable to pay interest @ 10% per annum for every month of delay, till
handing over of the possession of the flat, which must have been paid
by the respondent to the complainant/appellant within 45 days of it

becoming due.

The respondent vide letter dated 30.03.2022 intimated the appellant
that occupancy certificate has been received and to consider this letter

as intimation for offer of possession.
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The appellant vide email dated 31.03.2022, followed by email dated
05.04.2022, requested the respondent for adjustment of compensation
for delayed possession in the final demand, but the respondent kept

quiet.

On 21.04.2022 a letter dated 11.04.2022 was received by the appellant
from the respondent demanding final amount without adjustment of
any compensation amount. The said letter was neither signed by any

official nor disclosed the name of the writer of the letter.

On 22.04.2022 the appellant requested the respondent for a revised

offer, after adjusting the due compensation amount.

With no response from the respondent on letter dated 22.04.2022, the
appellant was compelled to approach Adjudicating Officer for
adjustment of the amount of compensation in the final demand, by
filing Complaint No. ADJ/NCR144/04/93488/2022 (Neelaish Tiwari
Vs. M/s ATS Realty Private Limited), which was rejected by the
Adjudicating Officer vide impugned order dated 09.12.2022.

The appellant has challenged the impugned order dated 09.12.2022
passed by the Adjudicating Officer, on the following grounds:--

(1) Because the impugned order of the Adjudicating Officer
UPRERA, Lucknow is perverse, suffers from patent illegality,
irrational and contrary to the material available on record and

legal position.

(2) Because the Ld. Adjudicating officer has wrongly held that
balance payment was due within 6 months from date of allotment
of flat, which is completely contrary to the sale agreement

payment plan i.e. Schedule-F.

(3) Because the Ld. Adjudicating officer has wrongly held that the
Appellant had defaulted in payment to the respondent because the
appellant himself was liable to pay complete due amount before
30-06-2018 (scheduled date of possession) which is contrary to
the sale agreement payment plan (Schedule -F).
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)

(6)

(7)

(8)

Because the Ld. Adjudicating officer wrongly held that the
appellant failed to pay his dues for 4 years commencing 2018,
whereas sale agreement payment plan (Schedule-F) has only three
stages of payments. First two stages became due at the time of
booking and sale agreement which was immediately paid by
Appellant and final payment was due on offer of possession of
flat, but the respondent failed to offer possession before

11-04-2022.

Because the Ld. Adjudicating officer further wrongly held that
multiple demand notice was sent before 30-03-2022 which is
completely against the evidence placed on record by the

respondent and appellant.

Because the Ld. Adjudicating officer did not hold respondent
defaulter for delay in offering possession of the flat to the
appellant, which was due on 30-06-2018 as per terms of
agreement (Clause 7.1), because the respondent issued his first
intimation letter of possession (without any financial
implications/demand) only on 30-03-2022, after a clear delay of

about 3 years 9 months on the said date.

Because the Ld. Adjudicating officer did not hold the respondent
defaulter for not making payment of compensation in terms of
clause 7.6 of sale agreement, whereas in terms of said clause, the
respondent was liable to pay interest @ 10% per annum for every
month of delay, till the handing over of the possession of the flat,
and further whereas the due interest must have been paid by the

respondent to the appellant within 45 days of it becoming due.

Because the Ld. Adjudicating officer did not appreciate the fact
that the agreement between the parties is based on reciprocal
promises, hence at the time of offering possession and demanding
final due amount from appellant, the respondent should have
adjusted due compensation amount for delay in possession,

whereas the appellant completed all his obligations and always
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communicated his willingness to pay all legitimate dues in short

notice.

Because the Ld. Adjudicating officer did not hold that the first
letter dated 11-04-2022 from the respondent for offer of
possession /demand letter of the flat was invalid, as it was

unsigned by the respondent.

The appellant has prayed for the following reliefs:--

(1) To set aside the order dated 9th Dec’2022 passed by the Ld.

(ii)

adjudicating Officer, UP RERA at Lucknow in complaint case no.
ADJ/NCR144/04/93488/2022.

To pass an order whereby respondent be directed to pay
compensation, as per terms of the agreement (clause 7.6), till the

date actual possession is handed over to the appellant.
Or

Pass an order whereby the respondent be directed to issue a fresh
demand letter for balance payment after adjusting compensation
amount till the date, so that the complainant can immediately
deposit the balance payment and take the possession of the said

apartment/unit.

(i11) To pass an order whereby respondent be directed to hand over the

(iv)

v)

peaceful and legal possession of the said unit without levying any
new or fresh demand or any interest during the

appeal/complainant adjudication period.

To order the Respondent to handover the possession of the unit
after completing the flat in all aspects and not to force the

appellant to accept an incomplete unit.

To award compensation of a sum of Rs. 50,000/~ (Fifty Thousand
Only) on account of deficiency of service, mental agony caused to
the complainant due to the acts of the respondent and for the

financial hardships faced by the complainant.
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(vi) To pass an order for the respondent to pay all the Legal and other
ancillary expenses incurred by the appellant/complainant in the

present matter.

(vii) To pass any other order, as the Hon’ble Bench may deem fit in the

interest of justice, equity and good conscience.

The respondent filed its objections to the grounds of appeal and
submitted that :

The date of possession was 31.12.2018. There is an amount of
Rs.20,00,125/-  which is due and payable by the
Appellant/Complainant to the Respondent against the allotted unit no.
3015, in "ATS Allure" situated at plot no. P07/TS-02A, Sector-22D,
Yamuna Expressway, Gautam Buddha Nagar (U.P.). The Respondent
has been complying with their obligation and handing over the
possession of the Units to its customers, however, the present appellant
wants to take undue advantage of its position and exploit the
Respondent by not paying his outstanding dues. The
Appellant/Complainant is in breach of the arrangement between the
parties. The Respondent has completed its project and has duly
received the Occupation Certificate on 30.03.2022 from the concerned

authorities.

The present appeal has no locus to standi before the Hon'ble Appellate
Tribunal. The appellant has no sufficient ground to set aside the order
dated 09.12.2022 passed by Ld. Adjudicating Officer in complaint No.
ADJ/NCR144/04/93488/2022 titled "Neelaish Tiwari Vs. A.T.S
Homes Pvt. Ltd" filed by the appellant.

The Appeal filed by the Appellant is nothing but a flagrant violation of
basic principle of law, i.e. to provide true and honest facts before the
court of law. The Appellant in blatant disregard to the process of law
has provided frivolous facts before the Hon'ble Forum with the
intention to mislead the forum and is guilty of suppresio veri and
suggestio falsi. The complainant has deliberately not brought on record
the letters, representations and communications issued by the

Respondent to pay its outstanding dues amounting to Rs. 20,00,125/-.
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The Respondent has issued reminder letters on 30.03.2022, 1
1.04.2022, 26.05.2022 and 14.06.2022 to clear the outstanding dues of
the Respondent and to take the possession of the Unit. The
representative of the Respondent company were directly in touch with
the Appellant over telephone to handover the Unit, however, the

Appellant never came forward to take the possession.

The Appellant was given due opportunity to pay his outstanding dues
several times by the Respondent, however, the Appellant miserably
failed to pay the same despite reminders. The Appellant wants to take
undue advantage of his own wrongs and extract money from the
Respondent. Thus the Appeal of the Appellant deserves to be

dismissed on this ground alone.

The appellant has misrepresented the circumstances of the appeal in
order to abuse this prestigious authority's resources for their own
personal gain. According to the argument, the appellant's relief request
in the appeal is not in accordance with the conditions of the
aforementioned agreement, and as a result, the current appeal is subject

to rejection on this basis alone.

The whole of the appeal of the appellant revolves around the
contractual obligation despite the fact that the revised date of
possession of flat is 31.12.2018. The revised date of possession of
Appellant's Unit is proposed as 31.12.2018 as per the BBA. The
appellant also owes the respondent’s Rs.20,00,125/- in relation to the
unit that has been provisionally allotted while on the other hand the
appellant has still not cleared the outstanding dues payable to the

Respondent despite several ~ reminders/request.

It is denied that there is delay on part of the Respondent. Due to the
existence of the force majeure events, which have been informed to the
Appellant/Complainant and are in the knowledge of the Complainant,
the time period as per the agreement has not expired, and is continuing.
Thus, no penalty for alleged delay should be imposed on the
Respondent as per the RERA guidelines or otherwise. The

Complainant/appellant did not make timely payment. The Occupation



Certificate has been received on 30.03.2022, and the project is ready
for possession and the Complainant should come forward and take the

possession of the unit.

8.8 In view of aforesaid submission it is clear that the present appeal has no
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locus standi and needs to be rejected in the eyes of law.

The appellant filed his reply to the objections of the respondent
denying the averments made by the respondent and reiterating the
averments made by the appellant in the memo of appeal. The appellant

further submitted that:

The appellant’s letter dated 22.04.2022 raises an objection that the
letter dated 11.04.2022 received by the appellant is unsigned and does
not disclose the name of the writer of the letter. The appellant, in his
aforesaid letter dated 22.04.2022 also requested the respondent to issue
revised demand letter. The appellant also raised this issue in his
replication to the written statement of the respondent, before the
Adjudicating Officer. Therefore, the contention of the respondent
before this Tribunal that the petitioner did not send any written

communication to the respondent regarding unsigned letter, is baseless.

As per clause 1.2 (iii) of the agreement, it is mandatory for the
respondent to intimate the amount payable in writing to the allottee,
which the respondent has not done in the present case by sending

unsigned demand letter dated 11.04.2022.

As per clause 7.2 of the agreement it is mandatory for the respondent
to offer possession of the unit in writing to the allottee, which the
respondent has not done in the present case by sending an unsigned

letter of possession dated 11.04.2022.

As per Section 1(4) of The Information Technology Act 2000 nothing
of this Act shall apply to documents or transactions specified in the
First Schedule. The First Schedule of the IT Act clearly mentions that
the documents related to property do not fall within the ambit of the IT

Act, hence digital and electronic signature are not applicable.
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Since the possession/demand letter dated 11.04.2022 received on
21.04.2022 was unsigned, therefore, no liability shall arise on the
appellant till a legally valid possession/demand letter is issued by the

respondent.

From the date of allotment of the flat till date the appellant has
received eleven communication letters from the respondent and the
respondent has duly signed each and every letter except the offer of
possession/demand letter dated 11.04.2022. The respondent in its offer
of possession/demand letter dated 11.04.2022 nowhere mentioned that
this is a computer generated letter and does not require any signature,
as usually done in computer generated letters. The National Consumer
Disputes Redressal Commission, New Delhi in its judgment dated
31.03.2015 (Mukhtar Aalam Vs. Chet Ram Rotha, para 7) held that
computer generated bills do not bear any signature of the opposite
party and in the absence of any proof that the bills were generated by

opposite party, no reliance can be placed on these bills.

The respondent’s claim that all correspondence regarding this unit/flat
are computer generated and not signed by the competent authority, is a

false narrative.

On the basis of pleadings, record and submissions of learned counsel
for parties, it is admitted position that the appellant wants to continue
with the project despite delay and he has filed online complaint on
25.04.2022 seeking compensation for delay and interest as per clause
7.6 of the agreement before the Adjudicating Officer of the Regulatory
Authority. The Adjudicating Officer after examining the complaint
rejected the same vide order dated 09.12.2022.

10.1 The appellant has challenged the order of the Adjudicating Officer on

various grounds praying for setting aside of the order dated 09.12.2022
and seeking compensation as per clause 7.6 of the agreement with
further directions against the respondent to handover the peaceful and
legal possession of the said unit without levying any new or fresh
demand or any interest during the appeal/complainant adjudication

period and also award compensation of Rs.50,000/- on account of
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deficiency of service, mental agony caused to the complainant due to

the acts of the respondent etc.

10.2 The basic issue is if an allottee intends to continue with the project and
seeks possession, then his claim/grievance can be looked into by the
Regulatory Authority. The provisions of Section 18 of the Act, 2016

reads as under :

“18. Return of amount and compensation.—(1) If the promoter fails
to complete or is unable to give possession of an apartment, plot
or building.—

(a) in accordance with the terms of the agreement for sale or, as
the case may be, duly completed by the date specified therein,
or

(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration under
this Act or for any other reason,

he shall be liable on demand to the allottees, in case the allottee
wishes to withdraw from the project, without prejudice to any
other remedy available, to return the amount received by him in
respect of that apartment, plot, building, as the case may be,
without interest at such rate as may be prescribed in this behalf
including compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.

(2) The promoter shall compensate the allottees in case of any
loss caused to him due to defective title of the land, on which the
project is being developed or has been developed, in the manner as
provided under this Act, and the claim for compensation under this
sub-section shall not be barred by limitation provided under any
law for the time being in force.

(3) If the promoter fails to discharge any other obligations
imposed on him under this Act or the rules or regulations made
thereunder or in accordance with the terms and conditions of the
agreement for sale, he shall be liable to pay such compensation to
the allottees, in the manner as provided under this Act.”

11. The aforesaid provisions of Section 18 of the Act, 2016 clearly
provides that in cases where the allottee intends to stay in the project,

the allottee is entitled only for interest as per the rate prescribed and its
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jurisdiction of determination lies in the Regulatory Authority and not

with Adjudicating Officer.

Though the Adjudicating Officer has rejected the complaint of the
appellant but in our considered view the Adjudicating Officer ought
not to have entertained the complaint. As per proviso to Section 18(1)
of the Act, an allottee is entitled for interest for every month of delay
till the handing over of the possession, at such rate as may be

prescribed.

Hence, we dispose of the instant appeal with a liberty to the appellant
to approach the Regulatory Authority by filing complaint seeking
interest for delay as per proviso to Section 18(1) of the Act, if so

advised.

Dated: 07.05.2024
Shakir/Irfan (Sanjai Khare) (D.K. Arora)



