THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-518/2022

OMAXE INDIA TRADE CENTRE PRIVATE LIMITED ..., Appellant
Versus

KULDIPKULDIP e Respondent

Counsel for Appellant Counsel for Respondent

VINEET K SINGH BISEN AMIT KUMAR SRIVASTAVA

Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. K.K. Jain, Technical Member

Heard Sri Aditya Tiwari, holding brief of Sri VKS Bisen, learned counsel for the
appellant.

The submission of learned counsel of the appellant is that vide complaint dated
20.10.2021 (Annexure 6, page 75-76), the respondent sought compensation of Rs 3
Lacs for not making payment on account of commitment charges, without any fault
of the complainant, the compensation of Rs 14 lacs for not providing possession
within a period of four years as per the terms of agreement and 03 lacs as per
addendum to the allotment letter dated 20.07.2013 for not paying the commitment
charges. The AO by means of impugned order dated 02.05.2022 while accepting
the partial complaint of the respondent directed for payment of interest @
MCRL+1% of SBI per annum on the deposited amount of Rs 27,49,364/- from the
date of 01.05.2017 till date of offer of possession after obtaining OC/CC within 45
days from the date of order and for period from 25.03.2020 to 25.09.2020 due to

Covid-19, being force majeure period, no interest will be counted.

Further submission of the learned counsel for the appellant is that partial OC/CC
has been received by the appellant on 15.04.2019 (page-137). Learned counsel for
appellant while challenging the order of the AO placed reliance on the ground (I)



and submitted that respondent has not sought any relief in respect of compensation
and the relief which is sought by the respondent is not permissible as per RERA
Act 2016.

Learned counsel for the appellant also submitted that there was no request of
respondent for payment of amount on account of delay in offering possession,
therefore, impugned order is not sustainable. As far as delay for possession is
concerned, the jurisdiction rests with the Regulatory Authority and the order has

been passed without competency and jurisdiction.

Learned counsel for the appellant in support of his submissions has placed reliance
on Hon’ble Supreme Court’s judgments passed in M/s. Newtech Promoters And
Developers Pvt. Ltd. Vs. State of UP & Others Etc, arising out of SLP (Civil) No
(s). 3711-3715 of 2021, Punjab & Haryana High Court’s Judgment in
Ramprastha Promoters and Developers Pvt. Ltd. vs. Union of India and Ors CWP
No. 6688 of 2021 & Karnataka Real Estate Appellate Tribunal Judgment in DS &
JAKS Constructions, Needs vs. Sughandit Vikas Raina and others Appeal (K-
REAT) No. 392/2020 & as well as judgment of this Tribunal in Appeal No
70/2023 (Greater Noida Industrial Development Authority Vs Ranjan Misra).

Learned counsel for the respondent submitted that despite promise the appellant
was not paying commitment charges and therefore the respondent was right in

seeking interest for the delay and there is no perversity in the impugned order.
Heard.
Judgment Reserved.

Learned counsel for the appellant has filed an application for interim relief on the

ground that an amount of Rs 10,81,698/- towards compliance of Section 43 (5) of



the Act 2016 has been deposited before the Tribunal. The Regulatory Authority
has started execution proceedings and consequently recovery certificate has been
issued by Tehsildar Gautam Budh Nagar on 12.12.2022 against the appellant and,
therefore, recovery of the said amount be stayed as on the one hand the appellant
has deposited Rs 10,81,698/- before this Tribunal and on the other hand the
recovery certificate has also been issued. If the amount is recovered then it will

cause double jeopardy to the appellant.
Learned counsel for the respondent could not make any submissions on the issue.

In the interest of justice we restrain the Regulatory Authority and the Recovery
Officer under the provisions of UP Revenue Code 2006 to restrain the recovery

orders, if issued against the appellant, till delivery of judgment.

(K.K. Jain) (D.K. Arora)

Dated: 08.08.2023
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