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1. Before us 2 (two) appeals are for consideration. Out of these two appeals, one
appeal namely -- Appeal No. 849 of 2020, has been filed by the appellant—Prem
Chandra Tiwari against the respondent—Lucknow Development Authority and
another appeal namely — Appeal No. 181 of 2021 which is Cross Appeal has been
filed by the appellant-Lucknow Development Authority against the respondent-
Prem Chandra Tiwari. By way of both these appeals the legality and sustainability



of the impugned judgment and order dated 09.10.2020 passed by the Adjudicating
Officer has been challenged. Vide this judgment and order dated 09.10.2020 the

learned Adjudicating Officer has directed the respondent — to pay interest in terms

of compensation at the rate of MCLR+1% per annum on the actual price of flat i.e.
Rs.30,90,000 (Rupees Thirty Lacs Ninety Thousand only)for the delayed period
from 24.09.2013 to 18.12.2018 within 45 days from the date of the order. If the

awarded amount is not paid within the prescribed period as directed above the

same shall be recovered by the Authority as per provisions of the Act, 2016 and

complainant/appellant shall be entitled to get the interest at the same rate as

directed above till the date of actual realization.

Being aggrieved by the above mentioned order both these appeals have been

preferred. In both the appeals the facts are very similar to each other, hence for

convenience, they are consolidated and decided by a common order.

1.1

1.2

The Appeal No. 849 of 2020 will be a leading case.

The facts of the case leading to the instant appeal are as follows:
That the respondent is a State Government owned Development Authority and
engaged in developing various real estate projects in the city of Lucknow in the
interest of the people at large. Likewise, the respondent had started a project of
multistoried apartment in the year 2010-11, named as Sargam Apartment in
Sector-J (Vistar), Jankipuram, Lucknow (hereinafter referred to as the
“Project”)
That the appellant (complainant) had applied for a flat in a project known as
Sargam Apartment launched by the respondent-Lucknow Development
Authority. Thereafter the respondent allotted him a Flat No. SG/R/605, Block-
R, Type 3 BHK, having estimated area of 135 sq. Meter, in Sargam Apartment,
Sector-J (Vistar), Janki Puram, Lucknow (U.P). The complainant paid
Rs.1,50,000.00 (Rupees One Lakh Fifty Thousand only) as application money



1.3

1.4

1.5

1.6

for allotment of flat. As per clause no. 4.3 of prospectus/Brochure of project the
respondent was under obligation to deliver the possession of the flat within a
period of 24 months from the date of booking of flat.

That the respondent issued a property allotment letter dated 19.08.2011 to the
appellant (complainant). As per aforesaid allotment letter, the allotment date for
the flat was 10.08.2011.

That as per terms of property allotment letter dated 19.08.2011, the estimated cost of
flat was Rs.30,90,000.00 (Rupee Thirty Lakh Ninety Thousand only) and the entire
amount of Flat, allotted to the appellant (complainant), was to be paid to the
respondents as per payment schedule given in property allotment letter dated
19.08.2011.As per property allotment letter the payment mode was self finance and
complainant was advised to pay the balance amount of Rs.29,40,000.00 (Twenty Nine
Lakh Forty Thousand) in 7 installments starting from 30.09.2011 till 31.03.2013,
however, the sum of 7 installments given in property allotment letter was

Rs.32,24,028.00.

That the appellant (complainant) has paid the amount of Rs.30,90,000.00 (Rs.
Thirty Lakh Ninety Thousand only) through Challan No. 586 dated 12.05.2011
(Application money), and Challan No. 11 dated 14.09.2011.

That on one hand the respondent has delayed the possession of flat to the
appellant (complainant) and on the other hand compelled to the appellant
(complainant) to pay additional amount of Rs.8,27,208.00 (Rs. Eight Lakh
Twenty Seven Thousand Two Hundred Eight only) towards various charges
such as free hold fee, water and sewer chargers, parking charges and service tax
etc. Although the appellant (complainant) was not willing to pay any additional
amount so asked by the respondents because of delay of more than 6 years in
handing over the possession for the reasons attributed to him and charging

heavy price escalation for the flat but having no option available to him, he has
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paid the said amount under compulsion to the respondent to get the possession
of flat. Thus, the appellant (complainant) has paid total amount of
Rs.39,17,208.00 till 14.01.2019 to the respondent.

That as per final account report as on dated 18.12.2018 generated by the
respondent, the cost of unit has been revised to Rs.35,31,300.00 (Thirty Five
Lakh Thirty one Thousand Three Hundred only) without any intimation to the
appellant(complainant), whereas on demand from respondent, the appellant
(complainant) has paid total amount of Rs.39,17,208.00 for the allotted flat.
Thereby the appellant (complainant)  has been asked to make additional
payment of Rs.8,27,208.00 (Rs. Eight Lakh Twenty Seven Thousand Two
Hundred Eight only) arbitrarily, over the estimated cost of Rs.30,90,000.00 so
intimated by the respondent at the time of allotment of flat on 19.08.2011. This
is worth to mention here that due to default of respondent for not giving
possession of flat to the appellant (complainant) , he has been put in grave
hardship and financial loss which is clear violation of terms of allotment and
contravention of provisions of Real Estate (Regulation and Development) Act
for that respondent is liable to compensate to him suitably.

That as per clause no. 4.3 of prospectus/Brochure of project launched by the
respondents, it was committed to hand over the possession of flat within 24
months. The application for allotment of flat was given on 13.05.2011 and
hence the possession of flat was to be given to the appellant (complainant) by
the respondents latest by 13.05.2013.

That it is not out of place to mention here that, despite the timely payment made
by the appellant (complainant) to the respondent, the respondent did not make
any sale agreement, even the same has not been made after enactment of Act,

which is violation of Section 13 of Real Estate (Regulation and Development
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1.13

1.14

Act, 2016 (hereinafter referred as Act) and hence the respondent is liable for
penalty for contravention of provisions of the Act.

That the respondent has executed the sale deed and registry of flat in favour of
appellant (complainant) on 03.06.2019 and the possession of flat has been given
to the appellant on 27.07.2019.

That since there is delay of 6 years and 2 months in handing over the physical
possession of the flat to the appellant (complainant) by the respondent hence he
is liable to compensate to the appellant (complainant) for the loss suffered by
her due to delay in possession as per provisions of Section 18 of Real Estate
(Regulation and Development) Act, 2016.

That due to delay in possession of flat the appellant (complainant) has not
suffered financial loss only but he has also suffered harassment and mental
agony for which the respondent is liable to compensate to the appellant
(complainant) as per proviso of Section 18(3) of the Real Estate (Regulation
and Development) Act, 2016.

That Section 18(3) of the Real Estate (Regulation and Development) Act, 2016
provides;

“If the promoter fails to discharge any other obligations imposed on him under
this Act or the rules or regulations made thereunder or in accordance with the
terms and conditions of the agreement for sale he shall be liable to pay such
compensation to the allottees, in the manner as provided under this Act.”

That Section 18 of Real Estate (Regulation and Development) Act, 2016
provides for refund of amount and compensation on account of — (a) failure of
the promoter to complete or his inability to give possession of an apartment,
plot or building either in accordance with the terms of the agreement for sale or

as the case may be, duly completed by the date specified therein, or (b) due to

discontinuance of his business as a developer on account of revocation or
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suspension of the registration under the Act or for any other reason. The plain
language of Section 18(1)(a) shows that if the promoter fails to complete or is
unable to give possession of an apartment plot or building in accordance with
the terms of the agreement for sale or, as the case may be, duly completed by
the date specified therein, he would be liable to return the amount received by

him together with interest including compensation. In_case the allottee does

not intend to withdraw from the project the promoter is liable to pay

interest for every month’s delay till handing over of possession.

That the purpose of Section 18(1)(a) is to ameliorate the buyers in real estate
sector and balance the rights of all the stake holders. The provisions of RERA
seek to protect the allottees and simply the remedying of wrongs committed by
a promoter.

That Section 18(1)(b) of Real Estate (Regulation and Development) Act, 2016
lays down that if the promoter fails to complete or is unable to give possession
of an apartment due to discontinuance of his business as a developer on account
of suspension or revocation of the registration under the Act or for any other
reason, he is liable on demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any other remedy available to
return the amount received by him in respect of that apartment with interest at
such rate as may be prescribed in this behalf including compensation. If the

allottee does not intend to withdraw from the project, he shall be paid by

the promoter_interest for every month’s delay till handing over of the

possession. The requirement to pay interest is for the delay suffered by the

allottee who has paid for his apartment but has not received possession of

it. The interest is merely a pavment for use of money of flat buver by the

promoter.



1.17 That Section 2(za) of Real Estate (Regulation and Development) Act, 2016
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provides the rate of interest payable by the promoter or the allotee shall be

equal as the case may be. For the sake of brevity, the Section 2(za) of Real

Estate (Regulation and Development) Act, 2016 is produced below for

reference;

“Section 2(za)-“interest” means the rate of interest payable by the promoter

or the allottee, as the case may be.

Explanation-For the purpose of this clause-

(i)  the rate of interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the promoter shall
be liable to pay to the allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereof till the date
of amount or part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall be from the date
allottee defaults in payment to the promoter till the date it is paid”.

That the respondent had promised many lucrative and attractive features that
will facilitate excellent lifestyle and convenient, comfortable and pleasant living
to the allottees through the prospectus of the project but did not fulfil its
promises to provide such facilities. Some of the facilities promised by the
respondent in the prospectus of the project but not provided to the allottee
including appellant till now are;

1. Multipurpose exclusive community center

2. Provision of piped cooking gas to every flat

3. Theme park

4. Shopping arcade

5. Amphitheatre etc.



1.19 That the respondent has violated the provisions of Section 12 of the Act and
hence liable to compensate for the cost take for the above facilities from the
appellant (complainant) but did not provide the same.

1.20 That Section 12 of Real Estate (Regulation and Development) Act, 2016
provides the obligations of promoter regarding veracity of the advertisement or
prospectus. For the sake of brevity, the Section 12 of Real Estate (Regulation
and Development) Act, 2016 is produced below for reference;

“Section 12. Obligations of promoter regarding veracity of the
advertisement or prospectus.-Where any person makes an advance or a
deposit on the basis of the information contained in the notice,
advertisement or prospectus, or on the basis of any model apartment,
plot or building, as the case may be and sustains any loss or damage by
reason of any incorrect, false statement included therein, he shall be
compensated by the promoter in the manner as provided under this Act

Provided that if the person affected by such incorrect, false statement
contained in the notice, advertisement or prospectus, or the model
apartment, plot or building, as the case may be, intends to withdraw
from the proposed project, he shall be returned his entire investment
along with interest at such rate as may be prescribed and the
compensation in the manner provided under this Act.

1.21 That the respondent is also liable to compensate to the appellant(complainant)
suitably for mental agony, harassment because of him for not giving the
possession of flat to the appellant(complainant) as per commitment made in
clause no. 4.3 of prospectus/Brochure of project launched by the respondent.

1.22 That the Apex Court in Ghaziabad Development Authority v. Balbir Singh,
(2004) 5 SCC 65 (Date of Order March 17, 2004) held that, “Thus, the Forum
or the Commission must determine that there has been deficiency in service

and/or misfeasance in public office which has resulted in loss or injury. No
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hard-and-fast rule can be laid down, however, a few examples would be where
an allotment is made, price is received/paid but possession is not given within
the period set out in the Brochure. The Commission/Forum would then need to

determine the loss. Loss could be determined on basis of loss of rent which

could have been earned if possession was given and the premises let out or

if the consumer has had to stay in rented premises then on basis of rent

actually paid by him. Along with recompensing the loss the

Commission/Forum may also compensate for harassment/injury, both mental
and physical. Similarly, compensation can be given if after allotment is made
there has been cancellation of scheme without any justifiable cause”.

That in Jitendra Balani v. Unitech-Consumer Case No. 510 of 2015 Dated 8"
February 2016, the complainants (being Jitendra Balani and others) had booked
residential apartments with Unitech (The Builder). In furtherance to the same, a
Buyer’s Agreement dated 16.04.2010 was executed between them. The Builder
was required to deliver possession of the flat to the complainants within 36
months from the date of the Buyer’s Agreement. The grievance of the
complainants was that the Builder had failed to offer possession to them within
the time period stipulated in the Buyer’s Agreement.

The Hon’ble Commission found that, none of the reasons given by the Builder
for the delay, such as non-availability of construction material or labour, were
tenable. The commission also rejected the argument of the Builder regarding
government regulations and economic recession being a justification of the
delay. The Buyer’s Agreement was entered into by the complainants with
almost no bargaining power and under the threat of losing the earnest money.
Further, under the Buyer’s Agreement, in case of delay in payment by the
Complainant, as interest at a rate ranging from 18% to 24% per annum

compound annually was charged.
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The Hon’ble Commission concluded that, given the delay of almost 5 years an
award in favour of the Complainants was justified.
The Builder was directed to deliver possession of the flats to the Complainants
and pay compensation at 12% simple interest as compensation from the time
the possession was due under the Buyer’s Agreement till the date possession
was granted. In case the Builder failed to deliver possession within the time
stipulated by the Order it was to pay interest at 18% till the possession was
finally granted.
In relation with the Complainants who no longer wanted the flats, the Builder
was directed to refund the money paid by them and also pay interest at 18%
from the date of payment. The Builder was also required to pay a sum of
Rs.5000/0 such as cost of litigation in each complaint.
That aggrieved with the act of respondent for exorbitant delay in handing over
the possession of flat by more than 6 years, the appellant (Complainant) filed an
online complaint bearing No. ADJ/LKO162/12/0378/2019 to learned
Adjudicating Officer, Real Estate Regulatory Authority, Uttar Pradesh,
Lucknow (hereinafter referred as “learned AO”) on 10.12.2019, seeking for
relief as provided to the buyer of flat/allottees under the provisions of Real
Estate (Regulation and Development Act, 2016. The appellant also filed a letter
of submission to the learned AO on 16.01.2020.
That the appellant(complainant) prayed for the following reliefs in his letter of
submission filed to the learned AO on 16.01.2020:
1. Payment of compensation of interest due to delay in possession by the
respondent.
2. Issue an order or direction to the respondent to complete the facilities
promised in Brochure to the allottees.

3. Issue an order or direction to the respondents to form a RWA as per rule.
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4. Issue an order or direction to the respondents to provide a completion
certificate and occupancy certificate and

5. Compensation for violation of provisions under Real Estate (Regulation and
Development) Act by the respondent for delay in possession of flat which
caused harassment, mental agony and financial loss to the complainant may
also be considered while calculating the losses.

That the respondent has filed his reply/objection to the learned AO on

16.01.2020 and stated therein that the reason for delay in handing over the

possession of flat to the appellant(complainant) was farmer’s agitation and

delay in construction by his sub-contractor.

That the appellant(complainant) at the very outset denied all and every

allegation, contention, averment and submission mentioned in the

reply/objection of respondent and filed a rebuttal to the learned AO on

12.03.2020 during final hearing.

That the learned AO passed the impugned order on 09.10.2020 which was

uploaded on official web site of RERA on 12.10.2020. The learned AO has

directed to the respondent to pay the interest on actual cost of flat

Rs.30,90,000.00 @ MCLR+1% to the Complainant(herein appellant) for period

from 24.09.2013 till 18.12.2018 (The date of final account statement).

That the learned AO has committed a grave mistake in considering the date of

final account report dated 18.12.2018 as a date of offer of possession of flat

whereas this document was issued for a demand of Rs.8,27,208.00 which was

to be paid by the appellant by 15.01.2019. It is pertinent to mention that the

Completion certificate for Sargam Apartment project has been received by the

respondent on 25.04.2019 and lawful possession of flat cannot be offered by the

respondent prior to date of receipt of Completion certificate.
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That the learned AO has passed the impugned order dated 09.10.2020 and erred
in directing to the respondent to pay the delay interest in handing over the
possession of flat to the appellant for the period from 24.09.2013 till 18.12.2018
(which is the date of final account report) ignoring the fact that the aforesaid
final account report was issued to the appellant(complainant) for demand of
Rs.8,27,208.00 which was to be paid by the appellant on or before 15.01.2019
and it was not an offer of possession at all.

That the learned AO has passed the impugned order dated 09.10.2020 and erred
in directing to the respondent to pay the delay interest in handing over the
possession of flat to the appellant for the period from 24.09.2013 till 18.12.2018
(which is the date of final account report) on actual cost of flat amounting to
Rs.30,90,000.00 whereas the appellant(complainant) has paid total amount of
Rs.39,17,208.00 (Thirty Nine Lakh Seventeen Thousand Two Hindered Eight
only). As per provisions of Section 18 of the Act, Promoter is under obligation
to pay interest on the amount paid by allottee from the date of payment till the
possession is handed over to allottee and hence the appellant is entitled to
receive interest for delay in possession from the committed date of possession
till actual date of possession (27.07.2019) on total amount (Rs.39,17,208.00) so
paid by him to the respondent.

That the learned AO has concluded the period of delay in possession from
24.09.2013 till 18.12.2018 (date of final account report) considering the same as
date of offer of possession) in his order dated 09.10.2020 and totally ignored
that the final account report is not an offer of possession but a demand letter for
Rs.8,27,208.00 which was to be paid by the appellant(complainant) by
15.01.2019.

That the learned AO has mentioned in his impugned order dated 09.10.2020
that the respondent has submitted completion Certificate of project dated
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25.04.2019 but awarded the interest from 24.09.2013 till 18.12.2018 (date of
final account report) totally ignoring the fact that the lawful possession of flat
cannot be offered before the date of Completion Certificate. Therefore, the
award of interest for delay in possession of flat by the learned AO for period
from 24.09.2013 till 18.12.2018 (date of final account report) is bad in law, ex-
facie illegal and against the principle of natural justice and spirit and mandate of
the provisions of Section 18 of the Act.

That the Section 18 of the Act provides that, “If the promoter fails to complete
or is unable to give possession of an apartment, plot or building in accordance
with the terms of the agreement for sale or as the case may be duly completed
by the date specified therein he shall be liable on demand to the allottees, in
case the allottee wishes to withdraw from the project, without prejudice to any
other remedy available to return the amount received by him in respect of that
apartment, plot, building, as the case may be, with interest at such rate as may
be prescribed in this behalf including compensation in the manner as provided

under this Act Provided that where an allottee does not intend to withdraw from

the project, he shall be paid, by the promoter, interest for every month of delay,

till the handing over of the possession, at such rate as may be prescribed.”

That Section 18 provides that the promoter shall pay the interest for delay from
the date of possession promised by him till the actual date of possession given
to the allottee.

That the impugned order dated 09.10.2020 of learned AO to the extent it has
directed to the respondent to pay the interest for delay in handing over the
possession for period from 24.09.2013 till 18.12.2018) (date of final account
report), which is actually not the offer of possession but demand of payment
from appellant(complainant), is against the very object and spirit of provisions

of Section 18 of the Act. The provisions of the Act are required to be construed
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harmoniously in the light of the ‘Objects and Reasons’ of the Real Estate
(Regulation and Development) Act. As held by the Hon ble Supreme Court in
the case of R.S. Raghunath vs. State  Karnataka (1992) 1 SCC 3335,
“When the question arises as to the meaning of a certain provision in a
Statute, it is not only legitimate, but proper to read that provision in its
context. The ‘context’ means, ‘the statute as a whole”.
That the intention of the legislature is to be ascertained from the plain reading
of the statute as a whole. The object of the Act is to protect the allottees and
simplifying the remedial procedure for getting redressed the wrongs committed
by the promoter. The Act also ensures the completion of the project in the time
bound manner. The main object of the Act is to ensure accountability on the
part of Real Estate Sector. Also the normal rule is to read the words of a statute
in ordinary sense as held by the Apex Court in case Prakash and others vs.
Phoolwati & Others, (2016) 2 SCC 36. Further, only in case of any ambiguity,
the aid of the debate could be taken but in the instant case the provisions of Act
are clear with respect to the grant of interest for delay in delivery of the
possession. The Hon’ble Mumbai High Court in case of Samruddhi Developers
vs. Kiran Vasant Verekar and Ors. (Second Appeal No. 27914 of 2018 decided
on 17.09.2019) has held:
“The said RERA is enacted for the purpose of ensuring sale of plot,
apartment of building, as the case may be, or sale of real estate project, in
an efficient and transparent manner and to protect the interest of consumers
in the real estate sector and to establish an adjudicating mechanism for
speedy dispute redressal. The said Act is Social Welfare Legislation and is

enacted for protection of interest of consumes in the real estate sector.”

The Hon’ble Mumbai High Court has upheld the order of learned Maharashtra
Real Estate Appellate Tribunal dated 29" August 2018. The said learned Tribunal
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in his order dated 29" August 2018, which was under challenge before Hon’ble
Mumbai High Court, directed the appellant (Builder) to release interest @10.05%
p.a. in favour of each of the allottee/respondents for the payments made by them,
effective from 1% January 2018 till handing over possession of their respective
premises duly completed and getting the Completion Certificate from Competent
Town Planning Authorities within a month from the date of the said order. The
Hon’ble Mumbai High Court held that “The said Tribunal had recorded various
findings of facts after considering the submissions made by the parties and the
documents on record. The said Tribunal has interpreted various provisions of the
said RERA. 1 do not find any perversity in the findings rendered by the said
Tribunal. No substantial question of law arises in these appeals. These appeals are
totally devoid of merit”. The Hon’ble Mumbai High Court dismissed the second
appeal.
That with respect to the rule of construction of a provision the Hon’ble Apex Court
in case of M/s Hiralal Ratanlal vs. STO, AIR 1973SC 1034 has laid down as
under:-
“In construing a statutory provision the first and foremost rule of construction
is the literally construction. All that the Court has to see at the very outset is
what does the provision say. If the provision is unambiguous and if from the
provision the legislative intent is clear, the Court need not call into aid the
other rules of construction of statutes. The other rules of construction are called
into aid only when the legislative intent is not clear. (emphasis supplied)”
Thus, in view of the aforesaid ratio of law the first and foremost principle of
interpretation of a statute in every system of interpretation is the literal rule of
interpretation. The aid of the preamble and the objects and reasons is only sought
where there is any kind of ambiguity in the literal meaning of the words of the

provisions.
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That the respondent has availed 100% of the consideration amount of the flat
booked by the appellant (complainant). Appellant had also paid registration
charges and stamp — duty on the purchase price of the said flat. Therefore,
appellant is entitled to get the benefits, which are given under the Act to the
‘Allottees’. Depriving him from enjoying the remedy available under Section 18 of
the Act is as good as allowing the unjust enrichment on the part of the respondent.
The impugned order dated 09.10.2020 to the extent it has awarded interest of delay
for period 24.09.2013 till 18.12.2018 (date of final account report) will defeat the
very object of the Legislature, with which this Act was enacted, if the same is not
modified by this Hon’ble Tribunal for the delay period and payment of interest by
the respondent to the appellant for period from 13.05.2013 till 27.09.2019 (actual
date of possession of flat).
That in similar matter the Hon 'ble Maharashtra Real Estate Appellate Tribunal,
Mumbai in Appeal No. 000600000010877 (Mr. Kochikrar Bhuvnesh Pai vs. M/s
Reliance Enterprise and Ors.) has allowed the appeal and held;
“14) In Neelkamal Realtors Pvt. Ltd. vs. Union of India (W.P. No. 2737 of
2017) case their Lordships of Hon ble Bombay High Court have laid down that
promoter cannot absolve the liability to hand over possession as agreed in an
agreement and extension of timeline for completion of the project will not
change the obligation in handing over possession on the agreed date as per an
agreement.
15) Promoter is under obligation to pay interest on the amount paid by allottee
from the date of payment till the possession is handed over to allottee. In the
present matter default of handing over possession starts from 1*' January 2016
till possession is handed over to allottee.
16) MahaRERA correctly allowed the claim for interest but committed error in
granting interest from 01.05.2017 i.e. date of enforcement of RERA Act and not
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from delayed period of possession i.e. 01.01.2016. Impugned order has been
passed by the MahaRERA directing to pay interest from 01.05.2017 and not
from date of payment is partly proper, correct and legal. It is necessary to
modify impugned order by replacing the date of payment interest from
01.05.2017 by 01.01.2016. Moreover, it is also necessary to modify impugned
order by giving direction to both the parties to adjust the claim of Allottee for
recovery of interest of delayed period of possession against the claim of
promoter for recovery of balance price of the flat at the time of possession.
Thus, impugned order is partly correct and legal and it stands modified, as
discussed above, we answer the above points accordingly.”
That the complaint filed by the appellant (complainant) is being just, legal, correct
and in tune and in consonance with “Object” of Real Estate (Regulation and
Development) Act whereas the impugned order dated 09.10.2020 passed by the
learned Authority to the extent it has awarded the interest for a period from
24.09.2013 till 18.12.2018 (date of final account report) is against the object and
mandate of the provisions of the Section 18 of the Act. As per the provisions of
Section 18 of the Act, the Promoter is under obligation to pay interest on the
amount paid by allottee from the date of payment till the possession is handed over
to allottee. The object of the RERA is stated to be to protect the interests of
consumers in the real estate sector, like the appellant herein. The Act imposes
liability upon the promoter to pay such compensation to the allottees in the
manner, as provided under RERA, in case if he fails to discharge any obligations
imposed on him under RERA.
That the learned AO has erred while passing the order dated 09.10.2020 to the
extent it has directed to the respondent to pay the interest to the appellant
(complainant) for delay in possession for a period from 24.09.2013 till 18.12.2018

(date of final account report) to give the justice to the appellant (complainant)
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which is against the basic objective and spirit of the Real Estate (Regulation and
Development) Act.

That the appellant (complainant) aggrieved by the impugned order dated
09.10.2020 passed by the learned AO to the extent he has awarded the interest for
delay in possession to the appellant for period from 24.09.2013 till 18.12.2018
(date of final account statement) only and not upto the actual date of possession
which is 27.07.2019 and hence having left with no option, the instant appeal under
Section 44(1) of the Act is being placed before this Hon’ble Tribunal on the

following amongst other grounds:

GROUNDS OF APPEAL
Because the learned AO has passed the impugned order dated 09.10.2020

without application of judicial mind, without appreciating the facts placed
before him and without perusal of the documents and written submissions
placed before him by the appellant.

Because the learned AO has exceeded its jurisdiction and as such the
impugned order dated 09.10.2020 so passed by him to the extent it has
directed the respondent to pay the interest for a period from 24.09.2013 till
18.12.2018 (date of final account statement) only and not up to the actual date
of possession i.e. 27.07.2019 is bad in law and not as per provisions of
Section 18 of the Act which provides that Promoter is under obligation to pay
interest on the amount paid by allottee from the date of payment till the
possession is handed over to allottee.

Because the complaint filed by the appellant (complainant) was in tune and in
consonance with “object” of Real Estate (Regulation and Development) Act
whereas the impugned order dated 09.10.2020 passed by learned AO is not as

per the provisions of Section 18 of the Act to the extent it has awarded the



interest for delay in possession for a period from 24.09.2013 till 18.12.2018
(date of final account report) only and not from the date of possession
promised to the actual date of possession i.e. 27.07.2019.
Because the learned AO has not awarded the interest for delay in possession
as per provisions of Section 18(1)(b) which provides that, where an
buyer/allottee does not intend to withdraw from the project, he shall be paid,
by the promoter, interest for every month of delay, till the handing over of the
possession, at such rate as may be prescribed. The provisions of the Act are
required to apply in true and right spirit and principal object of the Act. Also
the provisions of the Act are required to be constructed harmoniously in the
light of the ‘objects and reasons’ of the RERA. As held by the Hon’ble
Supreme Court in the case of R.S. Raghunath vs. State f Karnataka (1992) 1
SCC 335,

“When the question arises as to the meaning of a certain provision in a

Statute, it is not only legitimate, but proper to read that provision in its

context. The ‘context’ means, ‘the statute as a whole”.
Because the object of RERA, is to regulate the real estate industry, to ensure
greater accountability towards consumers and significantly to reduce frauds
and delays, to bring into it the standardization, professionalism and the
transparency so that interests of the consumers are protected. In that view of
the matter, the intention of the Legislature was to protect those persons like
appellant who have invested substantial amounts in the real estate projects,
like Sargam Apartment launched by respondent. If their interest, given under
the Act is not protected for the contravention and breach of terms of
agreement by the promoter, the very object of the Act would stand frustrated.
Because the learned AO has completely ignored the fact that the lawful

possession of the flat cannot be offered prior to the date of completion



certificate of the project received by the respondent on25.04.2019. Therefore,
the award of interest for delay in possession of flat by the learned AO for
period from24.09.2013 till 18.12.2018 (date of final account report) is bad in-
law, against the principle of natural justice and spirit and mandate of the
provisions of Section 18of the Act and needs to be modified for period
from13.05.2013 to 27.07.2019 (Actual date of possession).

Because the learned AO has erred in impugned order dated 09.10.2020 while
directing to the respondent to pay the interest for delay in handing over the
possession of the appellant for the period from 24.09.2013 till 18.12.2018
(date of final account report) on actual cost of flat i.e. Rs.30,90,000.00
whereas as per provisions of Section 18 of the Act, the appellant is entitled for
interest on total money so paid by him to the respondent i.e. Rs.39,17,208.00
for period from 13.05.2013 till 27.07.2019 (actual date of possession)
Because the learned AO has committed a grave mistake in considering the
date of final account report i.e. 18.12.2018 as a date of possession of flat
whereas the final account report has been issued for demand of
Rs.8,27,208.00 to be paid by the appellant by 15.01.2019. The appellant
immediately arranged and paid the above amount to the respondent on
10.01.2019. The learned AO has totally ignored the fact that the sale deed has
been executed on 03.06.2019 and possession of flat given to appellant
on27.07.2019. It is reiterated that the completion certificate for Sargam
Apartment project has been received by the respondent on 25.04.2019 and
lawful possession of flat cannot be offered by the respondent prior to date of
receipt of completion certificate.

Because the learned AO has not appreciated the fact that the appellant has
always paid the installments and all the payments demanded by the

respondent, in time.



10.

11.

12.

Because the Section 18 of the Act provide that, “If the promoter fails to
complete or is unable to give possession of an apartment, plot or building in
accordance with the terms of the agreement for sale or, as the case may be,
duly completed by the date specified therein he shall be liable on demand to
the allottees, in case of allottee wishes to withdraw from the project, without
prejudice to any other remedy available, to return the amount received by him
in respect of that apartment, plot building, as the case may be, with interest at
such rate as may be prescribed in this behalf including compensation in the

manner as provided under this Act. Provided that where an allotee does not

intend to withdraw from the project, he shall be paid, by the promoter, interest

for every month of delay, till the handing over of the possession, at such rate

as may be prescribed.”

Because the purpose of Section 18 is to ameliorate the buyers in real estate
sector and balance the rights of all the stake holders. The provisions of RERA
seek to protect the allottees and simplify the remedying of wrongs committed
by a promoter but in the impugned order dated 09.10.2020, the rights of
appellant (complainant) have not been protected because of wrong
interpretation of provisions under Section 18 of the Act, thereby an
unreasonable and unconstitutional decision has been given by the learned AO
by awarding interest to the appellant for delay in possession of flat for period
from 24.09.2013 till 18.12.2018 (the date of final account report), which is
contrary to the spirit and object of the Act and not as per the provisions of
Section 18 of the Act.

Because the plain language of Section 18(1)(a) shows that, if the promoter
fails to complete or is unable to give possession of an apartment, plot or
building in accordance with the terms of the agreement for sale or, as the case

may be, duly completed by the date specified therein, he would be liable to



12.

13.

return the amount received by him together with interest including

compensation. In_case the allottee does not intend to withdraw from the

project, the promoter is liable to pay interest for every month’s delay till

handing over of possession. But in the impugned order dated 09.10.2020 the

respondent has not been directed to pay the interest for the delay from
promised date of possession till actual date of possession which is against the
very objective and provisions of Section 18 of the Act.

Because the respondent has availed 100% of the consideration amount of the
flat booked by the appellant. Appellant has also paid registration charges and
stamp-duty on the purchase price of the said flat. Therefore, appellant is
entitled to get the benefits, which are given under the Act to the allottees.
Depriving him from enjoying the remedy available under Section 18 of the
Act is as good as allowing the unjust enrichment on the part of the
respondent. The impugned order dated 09.10.2020 to the extent it has
awarded the interest of delay for period from 24.09.2013 till 18.12.2018 only
and not up to the date of actual possession i.e. 27.07.2019 will defeat the
object of the Legislature, with which this Act was enacted, if the same is not
modified by the Hon’ble Tribunal as prayed for by the appellant under the
head Relief Sought in the appeal.

Because the learned AO has completely failed to give the justice to the
appellant (complainant) who has suffered heavy financial loss due to delay of
6 years and 2 months in getting the possession of flat allotted to him by the
respondent and awarded the interest for period from 224.09.2013 till
18.12.2018 ( 5 years and 2 months) only which is against the provisions of
Section 18 of the Act and also against the basic objective and spirit of the

Real Estate (Regulation and Development) Act.



14.

15.

16.

Because the learned AO has not considered the claim of compensation prayed
for the appellant for the violation of provisions of Section 12 of the Act by the
respondent for not providing the facilities promised by him in prospectus of
the project to the appellant.
Because the learned AO has not allowed the claim of compensation prayed
for by the appellant for mental agony and harassment by the respondent. Apex
Court in Ghaziabad Development Authority v. Balbir Singh, (2004) 5 SCC
65 (Date of Order (March 17, 2004) held that;

“Thus, the Forum or the Commission must determine that there has

been deficiency in service and/or misfeasance in public office

which has resulted in loss or injury. No hard-and-fast rule can be

laid down, however, a few examples would be where an allotment

is made, price is received/paid but possession is not given within

the period set out in the Brochure. The Commission/Forum would

then need to determine the loss. Loss could be determined on basis

of loss of rent which could have been earned if possession was

given_and the premises let out or if the consumer _has had to stay

in rented premises then on basis of rent actually paid by him.

Along with recompensing the loss the Commission/Forum may also
compensate for harassment/injury, both mental and physical.
Similarly, compensation can be given if after allotment is made
there has been cancellation of scheme without any justifiable
cause’.
Because if the payment of interest for period of actual delay i.e. from the
promised date of possession (13.05.2013) till the actual date of possession of
flat (27.07.2019) is not awarded and the respondent is not directed to pay the

same to the appellant the appellant will suffer irreparable injury and also it



17.

will defeat the principal objective of the Act which was enacted to protect the
interest of home buyers from wrong doing of the promoters/real estate agents.
Because the impugned order dated 09.10.2020 passed by learned AO, to the
extent it has awarded the interest for delay in possession for a period from
24.09.2013 till 18.12.2018 (date of final account report) only and not till
actual date of possession i.e. 27.07.2019, is unreasonable and contrary to the
spirit and provisions of the Section 18 of the Act and hence deserves to be

modified as prayed for in forgoing para under “Relief sought”.

1.44 Relief(s) sought:

Wherefore, in view of the facts and circumstances as mentioned above, the

appellant most respectfully prays for the following relief(s)-

l.

In the interest of justice, this Hon’ble Tribunal may be pleased to modify the
impugned order dated 09.10.2020 passed by the learned AO for the award of
interest on total amount paid by the appellant to the respondent from the date
of payment till the possession is handed over i.e. from 13.05.2013 to
27.07.2019 (actual date of possession) as per the provisions of Section 18 of
Real Estate (Regulation and Development) Act, 2016.

This Hon’ble Tribunal may be pleased to issue an order or direction to the
respondent to pay an amount of Rs.1,00,000.00 as a compensation for
violation of the provisions of Section 12 of the Act for facilities promised

but not provided to the appellant in the interest of justice.

. This Hon’ble Tribunal may be pleased to allow the cost of litigation in

favour of appellant in the interest of justice.
Any other order or orders as may be deemed fit by the Hon’ble Tribunal in

the interest of justice.

Matter is not pending with any other court.



OBJECTION AGAINST THE APPEAL

2. The respondent-Lucknow Development Authority has filed objection dated
27.02.2021 against the grounds of appeal which are as follows:

2.1 That the respondent is a Development Authority constituted under the
provisions of U.P. Urban Planning and Development Act, 1973, and is an
instrumentality of State which works on “no profit no loss” basis. As such, the
respondent does not stand on same pedestrian of other Real Estate Developers
who are involved in the Real Estate Business for earning profits.

2.2That it is pertinent to mention here that a scheme of multistoried residential
apartment was floated by Lucknow Development Authority at Sector-J,
Extension, Jankipuram, Kursi Road, Lucknow in the year 2010-11, which was
known as Sasrgam Apartments.

2.3That having full and complete knowledge of the terms and conditions
mentioned in the Brochure, the appellant preferred an application for allotment
of a residential unit having 3 bed room in the aforesaid scheme.

2.4That thereafter in view of the aforesaid application form duly supported with
an affidavit a unit having 3 bedroom bearing Flat No. SG/R/605 was allotted
vide allotment letter dated 18.8.2011 to the appellant on 10.08.2011.

2.5That as per Clause 4.3 of the Brochure, the possession of the flat was proposed
to be handed over to the allottees within 24 months.

2.6That Clause 4.3 of the Brochure shows that time was not the essence of the
contract. The period of 2 years for handing over the possession was given on
estimate basis.
It is further submitted that the appellant did not rescind the contract on the
ground of non-performance. The appellant accepted the delayed performance

in terms of the contract. Under the circumstances, the question of any breach of



contract or agreement did not arise which could lead to the payment of
damages under the general law governing the contract.

2.7That at this juncture reference to Clause 15.1 of the aforesaid Brochure is made
which provides that any other conditions/Rules as well as any
amendment/change/supersession in such Rules formulated by the Authority or
the Government from time to time prevailing in Lucknow Development
Authority at relevant point of time shall be binding upon the allottee even after
the allotment. For ease of perusal and kind consideration of Hon’ble Tribunal,
Clause 15.1 of the Brochure is being reproduced:-
“Avantan Ke Paschat LDA Mein Anya Prachalit Shart/Niyam Tatha Samay-
Samay Par Pradhikaran Athwa Shashan Dwara Inmein Kiye Gaye
Sanshodhan/Parivartan/Parivardhan Laagu Evam Manya Hongey”

2.8That it is pertinent to mention here that the respondent being a Development
Authority is governed by the Rules and Regulations formulated by the State
Government or the Board of respondent.

2.9That in the aforesaid regard, it is further submitted that in light of Clause 15.1
of the Brochure, the procedure for allotment of residential buildings of
Lucknow Development Authority as formulated by the Board of Lucknow
Development Authority in the year 1993 are also binding upon the appellant.

2.10 That at this juncture emphasis is laid on the condition No. 38.1 of the
aforesaid 1993 Procedure, which provides that where a situation arises that due
to inevitable reasons, the construction of buildings are delayed, in such case the
Lucknow Development Authority shall not be held liable. It is further stated in
the aforesaid condition that upon arising of such situation, the allottees may
request for refund of their amount with LDA and upon such requests made by
the allottee, the LDA shall refund their amount without any deduction.

Moreover, in those cases where allottee’s amount are deposited in LDA’s



account for a period exceeding one year, the refund of deposited amount to the
allottees will be made along with rate of 6% simple interest per annum. For
ease of perusal and kind consideration of the Hon’ble Tribunal, Clause 38.1 of
the 1993, Procedure is being reproduced as under:-

Anvya Shartein

38.1 “Yadi Aparirharya Karnon Se Bhawano Ke Nirman Mein Vilamb Hota
Hai To Uskey Liye LDA Kisi Bhi Prakar Uttardai Na Hoga, Parantu Awedak
Dwara Dhanrasi Vapas Lene Par Bina Katauti Ke Vapas Kar Di Jayegi. Yadi
Awedak Ki Dhanrashi Pradhikaran Kosh Mein Ek Varsh Ya Usase Adhik Rahi
Hai To 6% Varshik Byaj Ki Dar Sey Sadharan Byaj Dey Hoga”.

2.11 That the aforesaid procedures were superseded in the year 2016 by means of
Lucknow Development Authority Procedure for Registration and Allotment of
Residential Properties, 2016 (hereinafter referred to as “2016, Procedure” for
sake of brevity) whereby new set of procedure and conditions have been
prescribed by the Board of Lucknow Development Authority.

2.12 That the condition No. 14.2 of the 2016 Procedure, provides that in event of
delay in delivering possession of the property in prescribed time, the allottees
are entitled to claim refund of deposited amount at the rate of 9% simple
interest per annum. The aforesaid condition also provides that in event of delay
in delivery of possession, if the allottee prefers for possession of the property
rather than refund of the amount deposited, the allottee’s right to claim
interest/compensation shall be forfeited.

Thus, considering the terms and conditions in vogue at the relevant point of
time, the allottee was entitled either to claim refund at 6% simple interest per
annum on amount deposited or claim possession of the flat without claiming
interest/compensation for the delay caused in delivering the possession of the

flat.



Moreover, if condition no. 14.2 of the 2016, Procedure are considered in the
instant matter, the allottee, if prefers to claim refund of the deposited amount,
shall merely be entitled for refund of deposited amount at rate of 9% simple
interest per annum.

2.13 That from joint perusal of the aforesaid provisions mentioned in Clauses 4.3
and 15.1 of the Brochure and condition No. 38.1 of 1993, Procedures and
Condition No. 14.2 of 2016 Procedure, it transpires that as per the agreed terms
and conditions between the appellant and the respondents, the flat in question
was proposed to be handed over to the appellant within 24 months.

However, in event of delay in handing over the possession by the respondent
beyond 24 months, the appellants were at the liberty to claim refund of amount
deposited along with simple interest at the rate of 6% per annum prior to 2016,
Procedure came into force and at the rate of 9% simple interest per annum after
2016, Procedure came into force. It is pertinent to mention that as per the
conditions mentioned hereinabove, allottee who prefers possession of flat
despite delay in handing over of possession by the respondent such allottee
over refund of amount deposited with the respondent is not at all entitled for
any compensation/interest.

2.14 That it is therefore, evident that at all times an option was available with the
allottee to claim refund of amount along with interest even before the due date,
in case the allottee is not satisfied with the pace of development work. The
aforesaid option was given to the allottee in the Brochure in order to ensure
that no allottee suffers any loss or hardship on account of delay in development
of project.

2.15 That the respondent is a development authority created under the Uttar
Pradesh Urban Planning and Development Act, 1973 which is dependent upon

the state government for acquisition of land for development of the projects.



Thus, any issue relating to land acquisition proceedings are beyond the control
of the respondent.

2.16 That it is pertinent to mention here that the project in question was also
being developed on the land acquired by the State Government in the year 1983
and possession whereof was given by the State Government to the respondent,
however, on account of pending issues relating to acquisition the farmers
started agitation after announcement of the aforesaid project and created the
law and order situation at the project site.

2.17 That it is further submitted that the sale deed of the flat has already been
executed in favour of appellant on 03.06.2019 after complete amount for the
said flat being deposited with the respondent. In the aforesaid regard, it is
pertinent to mention that the final costing letter was issued to the appellant on
18.12.2018 for the purpose of granting possession.

It is pertinent to mention at this juncture that the flat allotted, is delivered at the
rate which was prevalent at the relevant point of time when the flat was booked
i.e. in the year 2011 without charging a revised higher rate which was
prevailing at a later date, as such the allottees will not be entitled to claim any
interest/compensation because he has the benefit of appreciation in value.

It is further submitted that the delay caused in granting the possession of the
aforesaid flat to the appellant was on account of the inevitable circumstances
faced by the respondent.

2.18 That the development work of the aforesaid scheme was stalled on account
of the continuous agitation of the farmers resulting into civil disturbance on the
spot/site. As such the construction of the scheme got delayed and could only be
completed in the month of September, 2018.

2.19 That even after the agitation of the farmers, the project was further delayed

on account of slow pace of development work by the construction agency. The



respondent promptly issued various notices which are required to be given to
the construction agency as per law before termination of the contract. However,
since the respondent is an instrumentality of State as such the respondent is
duty bound to follow a lengthy and time-consuming process for termination of
contract of erstwhile construction agency and thereafter for avoiding tender to
some other agency by inviting public tender. Thus, the delay in development of

project was beyond the control of the respondent and was bonafide.

2.20 That the Uttar Pradesh Real Estate (Regulation and Development ) Act,

2016 (hereinafter referred to as “RERA Act” for the sake of brevity) came into
force with effect from 01.05.2016.

2.21 That although the project in question was advertised and allotted to the

appellant prior to coming into force of RERA Act, and prior to coming into
force of the RERA Act the appellants never exercised their option to claim
interest despite the fact that the project in question was delayed although on

account of the reasons which were beyond the control of the respondent.

2.22 That after coming into force of RERA Act, the project of the respondent was

registered under REREA Act and completion certificate was issued on

25.04.2019.

2.23 That after coming into force of RERA Act the appellant preferred Complaint

No. ADJ/LKO162/12/0378/2019 before the learned Adjudicating Authority of
U.P. Real Estate Regulatory Authority. In the aforesaid regard detailed

objections were filed by the respondent before the learned Adjudicating
Officer.

2.24 That the aforesaid complaint was heard and allowed by the Adjudicating

Officer of Learned U.P. Real Estate Regulatory Authority vide its impugned
order dated 09.10.2020, whereby the respondent was directed to pay the
interest for the delayed period i.e. 24.09.2013 to 18.12.2018 to the appellant



upon the amount deposited by the appellant at the prescribed rate of interest i.e.
MCLR+1% fixed by the State Bank of India.

2.25 That although no legal injury/actual loss was caused to the appellant on
account of delay in handing over of the possession however, any perceived
loss/injury if at all suffered by the appellant was on account of the choice made
by the appellant to wait for the possession of flat instead minimizing the loss
by receiving the amount deposited by him along with interest.

2.26 That while passing the impugned judgment and order dated 09.10.2020,
learned Authority failed to appreciate the fact that the aforesaid scheme was
floated by the Lucknow Development Authority in the year 2010-11, 1.e. prior
to coming into force of RERA Act, 2016, as such the instant case ought to have
been governed with the already agreed terms and conditions i.e. terms and
conditions mentioned in the Brochure of the scheme.

2.27 That while passing the impugned judgment and order dated 09.10.2020
learned Adjudicating Officer failed to consider that as per agreed terms and
conditions mentioned in the 2016, Procedures, the respondent are not entitled
for claiming the possession of the flat along with the compensation/interest.

2.28 That while passing the impugned judgment and order dated 09.10.2020
learned Adjudicating Officer failed to consider that any loss or legal injury
suffered by the appellant was only on account of his choice of not exercising
the option to claim refund with interest as per 1993, Procedure as well as
Amended 2016, Procedures which provides that in case of delay in handing
over of the possession, the allotees shall have the right to claim refund of the
amount deposited along with interest as applicable (till year 2016 at the rate of
6 percent per annum and after 2016 at the rate of 9 percent per annum).

2.29 That the RERA Act, 2016 has come into force with effect from 1% May 2016
and as per Section 1(3) of RERA Act, it is provided that the Act shall come



into force on such date as the Central Government may by notification in the
Official Gazette, appoint. As such, RERA Act 2016, is prospective Act and no
provision of the RERA Act shall be given effect to with retrospective date.

230 That on  account of being a  prospective  Act, the
provisions/penalty/compensation introduced for the first time by means of
RERA Act, cannot be imposed in respect of any case, cause of action whereof
has arisen prior to coming into force of RERA Act.

2.31 That since on account of agitation of farmers the law and order situation was
created by the farmers’ unions, therefore, development of the aforesaid project
could not be completed within the proposed time limit and thus the appellant
has not gained any disproportionate amount or unfair advantage, not to mention
that there was no deliberate delay on part of the respondent. The aforesaid fact
ought to have been considered by the learned Adjudicating Officer while
passing the impugned order dated 09.10.2020.

2.32 That as per the facts of the instant case, it is further submitted that despite
delay in handing over of possession by the respondent, the appellant has
preferred possession of flat over refund of amount deposited with the
respondent. Hence, as per the agreed terms and conditions and aforementioned
conditions, the appellant is not at all entitled for any compensation.

2.33 That as per the facts of the instant case, it is further submitted that despite
delay in handing over of possession by the respondent, the appellant has
preferred possession of flat over refund of amount deposited with the
respondent. Hence as per the agreed terms and conditions and aforementioned
conditions the appellant is not at all entitled for any compensation/interest.

2.34 That it was always open for the appellant to claim refund of the amount
deposited along with interest as per agreement. However, as a matter of choice,

the appellant preferred to continue with the project and claim for possession of



the flat despite delay caused in handing over the possession of the flat and
hence it is not open for the appellant to claim compensation or any loss
suffered as a consequence of his own choice.

2.35 That as a result of default no actual loss has been caused to the appellant and
the appellant has got the flat in question at the cost actually incurred by the

Lucknow Development Authority in the construction of the flat.

2.36 That it is submitted by the respondent that Note-1 of the Brochure provides
that the cost of the flat mentioned in the Brochure is estimated cost and the
allottee is liable to pay the additional tax, vat, service tax etc. Imposed by the

Government or Government agency.

It is pertinent to mention here that as per clause 4.4 of the Brochure provides
that free hold charges, other expenses and stamp duty will have to be paid by

the allottee as per rules before executing the sale deed of the flat.

2.37 That Clause 4.3 of the Brochure shows that time was not the essence of the

contract. The period of 2 years for handing over the possession was given on
estimate basis.
It is further submitted that the appellant did not rescind the contract on the
ground of non-performance. The appellant accepted the delayed performance
in terms of the contract. Under the circumstances, the question of any breach of
contract or agreement did not arise which could lead to the payment of
damages under the general law governing the contract.

2.38 That the possession of the flat allotted to the appellant could not be delivered
to the appellant till 27.7.2019 on account of the fact that due to the reasons

beyond the control of the respondent.



2.39 That it is pertinent to mention at this juncture that the flat allotted is
delivered at the rate which was prevalent at the relevant point of time when the
flat was booked i.e. in the year 2011 without charging a revised higher rate
which was prevailing at a later date, as such the allottees will not be entitled to
claim any interest/compensation because he has the benefit of appreciation in
value.

2.40 That it is further submitted that since the scheme was floated by the Lucknow
Development Authority in the year 2010-11 i.e. prior to coming into force of RERA
Act, 2016, as such the present case ought to have been governed with the already
agreed terms and conditions i.e. terms and conditions mentioned in the Brochure of
the scheme. The aforesaid view has been expressed by the Hon’ble Supreme Court in
the case of M/s Purbanchal Cables and conductors Pvt. Ltd. V. Assam State
Electricity Board & Another, reported in (2012) 7 SCC 462 wherein it has been
held that in the absence of any express legislative intendment of the retrospective
application of the Act, and by virtue of the fact that the Act creates a new liability
against a party, the Act cannot be construed to have retrospective effect. Further it
has been held by Hon’ble Supreme Court of India in the aforesaid judgment that in
such cases where accrued rights to claim higher rate of interest in terms of the
subsequent prospective piece of legislation can only be said to accrue for sale
agreements after the date of commencement of such Act.

2.41 That it is submitted that the final costing letter was issued to the appellant on
18.12.2018 to deposit the free hold charges, water and sewage charges, parking
charge, service tax etc. for the purpose of granting possession.

It is further submitted that Note-1 of the Brochure provides that the cost of the
flat mentioned in the Brochure is estimated cost and the allottee is liable to pay

the additional tax, vat, service tax etc. imposed by the Government or

Government agency.



2.42 It is pertinent to mention here that as per clause 4.4 of the Brochure provides
that free hold charges, other expenses and stamp duty will have to be paid by
the allottee as per rules before executing the sale deed of the flat. For ease of
perusal and kind consideration of the Hon’ble Tribunal, Clause 4.4 of the
Brochure is being reproduced as under:-

“Before the execution of sale deed allottee has to make payment of stamp duty
and he has to pay free hold charges and other miscellaneous charges as per

rules.”

2.43 That it is further submitted that in view of above mentioned facts and
circumstances the appellant is not entitled for any compensation/enhancement
of the compensation. Even the appellant is not entitled for the awarded

compensation.

After objection to the appeal, the appellant reiterating the facts of appeal has filed
the rejoinder affidavit dated 22.03.2021 wherein no any new averments have been
averred.

ISSUES

On the pleadings of the parties, following issues are framed:

(D) Whether the complaint is maintainable before the Adjudicating
Officer as cause of action arose in year, 2010-11 before RERA Act,
2016 came into force as pleaded by respondent-Lucknow
Development Authority in its reply to the appeal ?

(II) Whether the project in question of the respondent, Lucknow
Development Authority is delayed ?



(I10) Whether the impugned order dated 09.10.2020 passed by the
Adjudicating Officer awarding the interest in terms of compensation
to the appellant for delayed period from 24.09.2013 to 18.12.2018 is
justified ?

FINDING

Point No. (I) : Whether the complaint is maintainable before the
Adjudicating Officer as cause of action arose in year, 2010-11 before RERA
Act, 2016 came into force as pleaded by respondent-Lucknow Development
Authority in its reply to the appeal ?

The learned counsel for respondent-Lucknow Development Authority advanced
the first argument that the Lucknow Development Authority floated the Scheme in
year, 2010-11 i.e. prior to coming into force the RERA Act, 2016, therefore, cause
of action arose in year, 2010-11 and consequently, the complaint presented before
the Adjudicating Officer is not maintainable.

In this regard, it is worthwhile to mention that the Real Estate (Regulation
and Development) Act, 2016 came into force on 1* May, 2016. The appellant (in
Appeal No. 849/2020) booked a Flat No. SG/R/605 in ‘Sargam Apartments’ on
12.05.2011 and accordingly the allotment letter was issued on 19.08.2011 by
Lucknow Development Authority. As per Clause 4.3 of the Brochure (issued by
L.D.A) the possession of the afore-stated allotted Flat was to be delivered within
24 months i.e. till 12.05.2013 but the physical possession of the flat in question
was given to appellant on 27.07.2019 after executing the sale deed of the same in

favour of appellant on 03.06.2019.



It is evident from the perusal of record that the respondent, Lucknow
Development Authority has obtained the completion certificate of the project on
25.04.2019. It means the project was “ongoing” before 25.04.2019.

The expression “ongoing project” has been defined in Rule 2(h) of the U.P.
Real Estate (Regulation & Development) Rules, 2016, which reads as below:

“Rule 2(h) : “Ongoing project” means a project where development is
going on and for which completion certificate has not been issued but excludes
such projects which fulfill any of the following criteria on the date of
notification of these rules;

(i)  where services have been handed over to the Local Authority for

maintenance,

(ii) where common areas and facilities have been handed over to the
Association or the Residents’ Welfare Association for maintenance;

(iii) where all development works have been completed and sale/lease deeds
of sixty percent of the apartments/houses/plots have been executed,

(iv) where all development works have been completed for issue of
completion certificate”.

It 1s also relevant to quote here the definition of “Completion Certificate”
as defined in section (q) of the Act, 2016.

“Section 2(q) *“ completion certificate” means the completion
certificate, or such other certificate, by whatever name called, issued by the
competent authority certifying that the real estate project has been developed
according to the sanctioned plan, layout plan and specifications, as approved
by the competent authority under the local laws,”

From the above provision of Section 2(q), we come to the conclusion that
completion certificate is basically a certificate issued by the competent authority
certifying that the real estate project has been developed according to the sanctioned
plan, lay out plan and specifications, as approved by the competent authority under

the local laws.



Here, it would not be out of place to mention the provision of Section 4(5) of
the U.P. Apartment (Promotion of Construction, Ownership and Maintenance) Act,
2010 which tells about — why the ‘Completion Certificate’ is required?

For perusal, Section 4(5) of the Apartment Act, 2010 is reproduced herein
below:

“Section 4(5) : An apartment may be transferred by the promoter to any
person only after obtaining the completion certificate from the prescribed
sanctioning authority concerned as per building bye-laws. The completion
certificate shall be obtained by promoter form prescribed authority [within the
period specified for completion of the project in the development permit or the
building permit as the case may be] Provided that if the construction work is
not completed within the stipulated period, with the permission of the
prescribed authority,

Provided further that if the completion certificate is not issued by the
prescribed sanctioning authority within three months of submission of the
application by the promoter complete with all certificates and other documents
required, the same shall be deemed to have been issued after the expiry of
three months.

Explanation.—For the purposes of this sub-section “completion” means
the completion of the construction works of a building as a whole or the
completion of an independent block of such building, as the case may be.

Thus, we see that in view of Section 4(5) of the U.P. Apartment Act, 2010-an

apartment may be transferred by the promoter to any person only after obtaining the
‘Completion Certificate’ from the prescribed authority as per building Bye-Laws.
Meaning thereby, in absence of completion certificate the promoter cannot transfer
an apartment to any person. In other words, the promoter is required to first obtain
completion certificate and occupation certificate from the prescribed sanctioning
authority, only thereafter sale deed (conveyance deed) of the
Apartment/Unit/building can be executed in favour of the allottees.

Occupancy Certificate; The expression ‘Occupancy Certificate’ denotes a

certificate of occupation. It is issued by the competent authority permitting



occupation of any building, as provided under local laws, which has provision for
civic infrastructure such as water, sanitation and electricity etc.
Section 2(zf) defines ‘occupancy certificate’ as below:-
“2(zf) “occupancy certificate” means the occupancy certificate, or
such other certificate by whatever name called, issued by the
competent authority permitting occupation of any building, as provided
under local laws, which has provision for civic infrastructure such as
water, sanitation and electricity”.

On conjoint study of the above provisions and on basis of pleadings of the
parties it is obvious that before the issuance of Completion Certificate i.e. before
year 2019 the project was “Ongoing” and if it is so the same shall be regulated and
governed by the provisions of RERA Act, 2016.

Besides this, if the complaint was not maintainable before the learned
Adjudicating Officer, the same ought to be raised there but the learned counsel for
the respondent-Lucknow Development Authority failed to do so. Thus, the
argument of learned counsel for respondent that the cause of action arose in year
2010-11 much before the RERA Act, 2016 came into force hence, complaint is not
maintainable, cannot be accepted.

Point No. (I) is answered, accordingly.

Point No. (II) : Whether the project in question of the respondent,

Lucknnow Development Authority is delayed ?

To determine this point, we perused the whole records. From the perusal of records,
it transpires that the appellant booked a Flat No. SG/R/605 in Sargam Apartment on
12.05.2011, situated at Sector-J Sargam Apartment at Jankipuram Scheme,
Lucknow. As per Clause 4.3 of the Booklet (Brochure) issued by the respondent,



the possession of the flat in question was proposed to be given to the appellant
within 24 months. For perusal Clause 4.3 is reproduced, herein below:

“4.3: Pradhikaran Dwara Yeh Flat 24 Maah Ki Avadhi Mein Uplabdh

Karaya Jana-Prastavit Hai”.

According to the above wordings of Clause 4.3 the possession of the flat was to be
delivered to the appellant/complainant till 12.05.2013 but the respondent handed over
possession of the flat to the appellant on 27.07.2019 i.e. after delay of approximately 06
years. This delay cannot be appreciated in any way.

It is also relevant to mention here that the sale deed of the flat in question was
executed and registered in favour of the appellant on 03.06.2019 after obtaining
Completion Certificate on 25.04.2019.

The Hon’ble Supreme Court in M/s Fortune (now known as HICON
Infrastructure) and Anr. Vs. Trevor D’Lima & Ors (Civil Appeal No. 3533-3534 of
2017 decided on 12.03.2018) has observed that a person cannot be made to wait
indefinitely for the possession and if there is no delivery period mentioned in the
agreement, a reasonable time has to be taken into consideration, and in such a situation a
period of 3 years would be reasonable for completion of the project.

From the above propositions of Hon’ble Apex Court, we may say that-if
appellant/complainant waits about 06 years like present case beyond the time frame as
mentioned in the agreement for flat in question, it shows his deep patience and it also
reflects the very slow pace of development work of project as launched by the

respondent-Lucknow Development Authority.

Thus, in the light of the above discussion, we are of the view that the project in
question of the respondent-Lucknow Development Authority is delayed.

Point No.(Il) is disposed of accordingly.



7. Point No. (III) Whether the impugned order dated 09.10.2020 passed by the
Adjudicating Officer awarding the interest in terms of compensation to the
appellant for delayed period from 24.09.2013 to 18.12.2018 is justified?

As per discussion made under Point No. (I), it is obvious that the project in
question floated by the respondent, Lucknow Development Authority is delayed.

With respect to this issue, the counsel for appellant submitted that the
respondent absolutely failed to honour the time limit within which the possession
of the flat in question was to be handed over to the appellant and the
respondent/Developer also failed to provide all the amenities as provided in
Brochure, which is clear violation of Section 14 of the RERA Act, 2016 and for
these failures the appellant is entitled to get interest and compensation for the
entire delayed period i.e. from 13.05.2013 to 03.06.2019 (execution and
registration of the sale deed).

8.  Countervailing the argument of the learned appellant’s counsel the learned
counsel for respondent mainly submitted that according to condition No. 14.2 of
Lucknow Development Authority Procedure for Registration and Allotment
of Residential Properties, 2016, in case of delay in giving possession of the
property, within prescribed time, the option was open to allottee to claim refund
of the deposited amount at the rate of 9% simple interest per annum and if despite
the delay the allottee prefers for possession of the property rather than refund of
the deposited amount the allottee’s right to claim interest/compensation shall be
forfeited.

In order to determine this point it is desirable to have a look upon the
relevant provisions of the RERA Act, 2016.

Chapter III of the Act comprising Sections 12, 13, 14, 15, 16, 17 and 18
deals with “Functions and Duties of Promoter”. Regarding duties which have

been imposed under Sections 12,14,18 and 19 upon Promoter, it has been clearly



stated in Section 71 of the Act that in contravention of the provisions of Sections
12,14,18 and 19(4) by the promoter the allottee is entitled to get refund of his/her
entire deposited amount along with interest “at such rate as may be prescribed” and
“compensation in the manner provided under the Act”.

Now Sections 12,14,18 and 19(4) are reproduced here as follows:-

“Section 12. Obligations of promoter regarding veracity of the
advertisement or prospectus.-Where any person makes an advance or a
deposit on the basis of the information contained in the notice,
advertisement or prospectus, or on the basis of any model apartment, plot or
building, as the case may be and sustains any loss or damage by reason of
any incorrect, false statement included therein, he shall be compensated by
the promoter in the manner as provided under this Act :

Provided that if the person affected by such incorrect, false statement
contained in the notice, advertisement or prospectus, or the model
apartment, plot or building, as the case may be, intends to withdraw from
the proposed project, he shall be returned his entire investment along with
interest at such rate as may be prescribed and the compensation in the
manner provided under this Act.

“Section 14: Adherence to sanctioned plans and project specifications by
the promoter.—(1) The proposed project shall be developed and completed
by the promoter in accordance with the sanctioned plans, layout plans and
specifications as approved by the competent authorities.

(2) Notwithstanding anything contained in any law, contract or agreement,
after the sanctioned plans, layout plans and specifications and the nature of
the fixtures, fittings, amenities and common areas, of the apartment, plot or
building, as the case may be, as approved by the competent authority, are
disclosed or furnished to the person who agrees to take one or more of the
said apartment, plot or building, as the case may be, the promoter shall not
make—

(i) any additions and alterations in the sanctioned plans, layout plans and
specifications and the nature of fixtures, fittings and amenities described
therein in respect of the apartment, plot or building as the case may be,
which are agreed to be taken, without the previous consent of that person.



Provided that the promoter may make such minor additions or
alterations as may be required by the allottee, or such minor changes or
alterations as may be necessary due to architectural and structural reasons
duly recommended and verified by an authorized Architect or Engineer after
proper declaration and intimation to the allottee.

Explanation. — For the purpose of this clause, “minor additions or
alterations” excludes structural change including an addition to the area or
change in height, or the removal of part of a building, or any change to the
structure, such as the construction or removal or cutting into of any wall or
a part of a wall, partition, column, beam, joist, floor including a mezzanine
floor or other support, or a change to or closing of any required means of
access ingress or egress or a change to the fixtures or equipment, etc.

(i)  any other alterations or additions in the sanctioned plans, layout plans and
specifications of the buildings or the common area within the project without
the previous written consent of at least two-thirds of the allottees, other than
the promoter, who have agreed to take apartments in such building.

Explanation.—For the purpose of this clause, the allottees, irrespective of the
number of apartments or plots, as the case may be, booked by him booked in the
name of his family, or in the case of other persons such as companies or firms or
any association of individuals, etc., by whatever name called, booked in its name
or booked in the name of its associated entities or related enterprises, shall be
considered as one allotee only.

(3) In case any structural defect or any other defect in workmanship quality or
provision of services or any other obligations of the promoter as per the
agreement for sale relating to such development is brought to the notice of the
promoter within a period of five years by the allottee from the date of handing
over possession, it shall be the duty of the promoter to rectify such defects without
further charge, within thirty days, and in the event of promoter’s failure to rectify
such defects within such time, the aggrieved allottees shall be entitled to receive
appropriate compensation in the manner as provided under this Act.”

A conjoint reading of Sections 12 & 14 reveals that the respondent-Lucknow
Development Authority is bound to discharge the duties imposed under Sections
12 and 14, if fails to discharge the same, consequences will ensue as have been

mentioned under Sections 18 & 19 of the Act.



“Section 18 deals with the matter regarding ‘return of amount and compensation’.
The relevant part of Section 18(1) is reproduced herein below:-

“Section 18- Return of amount and compensation —(1) If the promoter fails to
complete or is unable to give possession of an apartment, plot or building,—

(a) in accordance with the terms of the agreement for sale or, as the case may be, duly
completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of suspension or
revocation of the registration under this Act or for any other reason, he shall be
liable on demand to the allottees, in case the allottee wishes to withdraw from the
project, without prejudice to any other remedy available, to return the amount
received by him in respect of that apartment, plot, building, as the case may be,
with interest at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act :

Provided that where an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till the handing
over of the possession, at such rate as may be prescribed.

2) S
B) ”

In brief, Section 18(1) of the Act provides that if an allottee wishes to withdraw
from the project on the ground that the promoter has failed to complete or is unable
to give possession of the flat, plot or building in accordance with the agreement for
sale within the date specified therein, or due to discontinuance of the promoter's
business on account of suspension or revocation of its registration or for any other
reason, then the promoter shall return the amount received from the allottee in
respect of that property with interest and compensation, on the allottee's demand.
Further, if an allottee does not wish to withdraw from the project, he shall be
paid by the promoter interest for every month of delay till the handing over of
the possession, at such rate as may be prescribed.

As per the provisions of Section 18 of the Act, the option of either

withdrawing from the project or continuing with the project remains only



with the allottee. The intent of the legislature is quite clear that the right of
exercising the option of either continuing with the project or withdrawing from it is
unqualified and if the option is availed by the allottee to withdraw from the project,
the money deposited by the allottee has to be refunded by the promoter along with
interest at such rate as may be prescribed.

Section 19 deals with the Rights and Duties of allottees. Sub-section (4) is
relevant here and the same is reproduced herein below:--

“19. Rights and duties of allottees.—

(3) oo,

(4) The allottee shall be entitled to claim the refund of amount paid along with
interest at such rate, as may be prescribed and compensation in the manner as
provided under this Act, from the promoter, if the promoter fails to comply or is
unable to give possession of the apartment, plot or building, as the case may be, in
accordance with the terms of agreement for sale or due to discontinuance of his
business as a developer on account of suspension or revocation of his registration
under the provisions of this Act or the rules or regulations made thereunder.

On conjoint reading of Sections 18 and 19(4) of the Act as mentioned above,

it is evident that if the Promoter/developer fails to fulfill his obligations to hand
over the possession of the apartment, plot or building as per terms of the
agreement, the allottee is entitled to claim refund, along with interest and
compensation.

In order to determine the point of compensation the power has been bestowed upon
the Adjudicating Officer. The Adjudicating Officer under Sections 71 and 72 of the
Real Estate (Regulation & Development) Act, 2016 read with Rule 34(1) of the
U.P. Real Estate (Regulation and Development) Rules, 2016 is empowered to

decide the issue of compensation.



In the instant case by exercising the power under Sections 71 and 72 of the Act
read with Rule 34(1) of the Rules, 2016 the learned Adjudicating Officer has
passed the impugned order dated 26.02.2020 which is under challenge.

In this regard, the case of M/S Imperia Structures Ltd. Vs. Anil Patni and
another, Civil Appeal Nos. 3581-3590 of 2020, decided on 02.11.2020, finds a
good mention. In this case the Hon’ble Supreme Court, while dealing with the

provisions of Section 18 of the Act, 2016, has observed as under:-

“23. In terms of Section 18 of the RERA Act, if a promoter fails to
complete or is unable to give possession of an apartment duly completed
by the date specified in the agreement, the Promoter would be liable, on
demand, to return the amount received by him in respect of that
apartment if the allottee wishes to withdraw from the Project. Such right
of an allottee is specifically made “without prejudice to any other
remedy available to him”. The right so given to the allottee is
unqualified and if availed, the money deposited by the allottee has to be
refunded with interest at such rate as may be prescribed. The proviso to
Section 18(1) contemplates a situation where the allottee does not intend
to withdraw from the Project. In that case he is entitled to and must be
paid interest for every month of delay till the handing over of the
possession. It is upto the allottee to proceed either under Section 18(1)
or under proviso to Section 18(1).”

It is relevant to mention here that the terms and conditions of the agreement
must be reasonable. The Hon’ble Supreme court in LIC of India and Anr. Vs.

Consumer Education & Research Centre & Ors., (1995) 5 SCC 482, decided on
10" May 1995, was pleased to observe that :-

“in dotted line contracts there would be no occasion for a weaker party
to bargain or to assume to have equal bargaining power. He has either
to accept or leave the services or goods in terms of the dotted
line.....imposed by the stronger party or go without them. It will also



apply where a man has no choice, or rather no meaningful choice, but

to give his assent to a contract or to sign on the dotted line...... ”

In Pioneer Urban Land and Infrastructure Ltd. Vs. Govindan Raghavan,
II (2019) CPJ 34 (SC), the Hon’ble Apex Court did not accept the plea of the
builder that it should not be directed to pay interest at the rate of 10.7% as the

agreement provided for 6% interest. The Hon’ble Supreme Court held as below :-

“6.7. A term of a contract will not be final and binding if it is shown
that the flat purchasers had no option but to sign on dotted line, on a
contract framed by the builder. The contractual terms of the Agreement
dated 08.05.2012 are ex-facie one-sided, unfair, and unreasonable. The
incorporation of such one-sided clauses in an agreement constitutes an
unfair trade practice as per section 2(r) of the Consumer Protection
Act, 1986 since it adopts unfair methods or practices for the purpose of
selling the flats by the Builder.

7. In view of the above discussion, we have no hesitation in holding that
the terms of the Apartment Buyer’s Agreement dated 08.05.2012 were
wholly one-sided and unfair to the respondent-Flat Purchaser. The
appellant-Builder could not seek to bind the respondent with such one-
sided contractual terms.”

Again in the case of Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF
Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 approving the
view expressed in Pioneer’s case the Hon’ble Supreme Court held that the term of
the agreement authored by the Developer does not maintain a level platform
between the Developer and the flat purchaser. The stringent terms imposed on the
flat purchaser are not in consonance with the obligation of the Developer to meet
the time lines for construction and handing over possession, and do not reflect an

even bargain. The failure of the Developer to comply with the contractual



10.

obligation to provide the flat within the contractually stipulated period, would
amount to a deficiency of service. Given the one-sided nature of the
Apartment Buyer’s Agreement, the consumer fora had the jurisdiction to
award just and reasonable compensation as an incident of the power to direct
removal of deficiency in service.

Now the question still remains — Whether appellants are entitled also to get
interest in terms of compensation of the period from 13.05.2013 to 27.07.2019
which has been ignored by the learned Adjudicating Officer while passing the
impugned order dated 09.10.2020?

The main thrust of the argument of the learned counsel for the respondent
is that the instant case will be governed by the terms and conditions of Clauses 4.3
and 15.1 of the Brochure and Condition No. 38.1 of Procedure, 1993 and
Condition No. 14.2 of Procedure, 2016 as it is evident from the conjoint reading of
above stated clauses of Brochure and terms and conditions of the Procedure, 1993
and Procedure, 2016. He further submitted that in case of delay in handing over the
possession by the respondent the appellants were at liberty to claim refund of their
deposited amount along with simple interest at the rate of 6% per annum prior to
2016, Procedure came into force and after coming into force of Procedure, 2016
the appellants are entitled to claim refund of the amount at the rate of 9% per
annum.

The learned counsel also submitted that if despite delay in handing over of
the possession, the allottees/appellants opt to take possession of the flat in
question, in such situation allottees are not entitled for any compensation or
interest, but ignoring all these facts the learned Adjudicating Officer has passed the
impugned order dated 09.10.2020 which is liable to be set aside.

In this context, we perused clauses 4.3 and 15.1 of the Brochure which are

mentioned herein below:



“Clause 4.3: Pradhikaran Dwara Yeh Flat 24 Maah Ki Avadhi Mein Uplabdh

b

Karaya Jana Prastavit Hai.’

“Clause 15.1 : Avantan Ke Paschat LDA Mein Anya Prachalit Shart/Niyam
Tatha Samay-Samay Par Pradhikaran Athwa Shashan Dwara Inmein Kiye
Gaye Sanshodhan/Parivartan/Parivardhan Laagu Evam Manya Hongey”.

Thus, from the collective study of the above mentioned Clauses 4.3 and 15.1
of the Brochure following inferences can be drawn:--

(1)  The possession of the allotted flat was proposed to be handed over to the
allottees by the Lucknow Development Authority within 24 months.
(clause 4.3)

(1)  Even after allotment, the other prevailing conditions/Rules in Lucknow
Development Authority, as well as any amendments/change/supersession
in such Rules made by the Authority or the Government from time to
time at the relevant point of time shall be binding upon the allottee.
(Clause 15.1)

Here it is also relevant to mention condition No. 38.1 of the Procedure for

Registration and allotment of residential properties, 1993 which provides as
below:-

Anya Shartein

38.1 “Yadi Aparirharya Karnon Se Bhawano Ke Nirman Mein Vilamb Hota
Hai To Uskey Liye LDA Kisi Bhi Prakar Uttardai Na Hoga, Parantu Awedak
Dwara Dhanrasi Vapas Lene Par Bina Katauti Ke Vapas Kar Di Jayegi. Yadi
Awedak Ki Dhanrashi Pradhikaran Kosh Mein Ek Varsh Ya Usase Adhik Rahi
Hai To 6% Varshik Byaj Ki Dar Sey Sadharan Byaj Dey Hoga”.



Meaning thereby, if in a case the construction of the building is delayed due
to inevitable reasons, in that case the Lucknow Development Authority shall not be
liable for the delay, but if the allottee requests for refund of the amount deposited,
the Lucknow Development Authority shall refund his/her amount without any
deduction. In those cases where allottee’s amount remains in account of Lucknow
Development Authority for a period exceeding one year the allottee is entitled to
get refund of the deposited amount along with interest at the rate of 6% per annum.

The above stated Procedure of 1993 was superseded in the year 2016 by
Lucknow Development Authority and its place, Procedure of 2016 came into effect
which is known as ‘Procedure for Regulation and Allotment of Residential
Properties, 2016°. Therefore, in our view the Procedure of 1993 will not be
applied in the instant case.

The learned counsel for respondent heavily placed his reliance on Clause
14.2 of the Procedure, 2016 which reads like this--

In case the Lucknow Development Authority was unable to deliver the
possession of the property within the prescribed time, the allottee is entitled to
claim refund of deposited amount at the rate of 9% simple interest per annum and
in case of delay the allottee prefers for possession of the property rather than
refund of the amount deposited, then no interest/compensation shall be payable to
such allottee.

Now the point is, if an allottee opts to take possession of the flat/unit even
in the event of delay in completion of the project, his/her right to claim
interest/compensation legally, will survive or not.

According to Clause 14.2 of the procedure, 2016 the right of allottee to
claim interest/compensation shall be forfeited, if the allottee opts to take

possession of the allotted flat/unit in event of delay.



It is well known that ‘allotment letter’ signifies the agreement between
allottee/buyer and Development Authority/Builder. And it is settled principle that
the terms and conditions of the agreement must be reasonable. It is equally settled
principle that the terms of agreements and Brochure cannot override the statutory
provision. As we have discussed earlier in this judgment that as per proviso to
Section 18(1) of the Act it is wish of the allottee - whether he/she wants to
withdraw from the project or wants to continue with the project. If allottee wants to
continue with the project, he/she shall be paid interest for every month of delay till
the date of handing over the possession of the flat/unit in question.

To the same effect, it is very relevant to mention here sub-section (2) of
Section 4 of the U.P. Apartment Act, 2010.

The verbatim language of Section 4(2) is reproduced herein below:-

“4. General liabilities of promoter.—

(1) - e

(2) Every promoter shall,

(a) specify in writing the date by which, construction of the apartment is to be
completed subject to force majeure clause and intimation sent to such
purchaser;

(b) declare the penalty for delay in completion of the building and also penalty
in the event of non-payment of instalment by the purchaser;,

(c) declare the conditions for cancellation or withdrawal of allotment and the
extent of compensation either way in the event of violations of any of the
conditions;

(d) give on demand by the intending purchaser, on payment of photocopying

charges, true copies of the documents referred to in this section.”



From the above provisions of Section 4(2)(a) and (b), it is obvious that the
promoter is duty bound to specify the date by which construction of
building/apartment shall be completed.[Section 4(2)(a)]

As per provisions of Section 4(2) (b) it is liability of the promoter to declare
the penalty for delay caused in completion of the building and it is also his liability
to declare the penalty in case of non-payment of instalment by the purchaser-
allottee. In view of this, the Lucknow Development Authority is under an
obligation to declare the penalty for the delay caused in completion of the project
but has failed to do so. In the instant case the Authority has declared the
interest(penalty) payable by the allottee in case he/she fails to pay due amount and
instalment as it is evident from Clause 4.1 of the Brochure which is reproduced
herein below :-

“4.1 If after lottery, the required amount is not paid within prescribed

time limit, the allottee has to pay interest at the rate of 15% per annum

and if due amount and instalment with interest are not paid within 90

days from due date then his/her reservation/allotment may be cancelled

by Vice Chairman of the Lucknow Development Authority, without

showing the cause”.

It is ample clear from the above wordings, that if allottee makes default in
payment of instalments he shall be liable to pay interest (in form of penalty) 15%
per annum. But no where it is mentioned in Brochure that in case of delay caused
in completion of the project, what interest (penalty) would be payable by the
Lucknow Development Authority. This omission in Brochure is against the
provisions of Section 4(2) (b) of the U.P. Apartment Act, 2010, which is not
legally acceptable.

18.2 The Hon’ble Supreme Court while examining the issue of entitlement to

compensation in H.U.D.A. and another versus Shakuntla Devi, (2017) 2 SCC 301



has made some observations in consumer protection cases relating to real estate
matters. The observations of Hon’ble Supreme Court are summarised as under:--

(a) that the sine quo non for entitlement of compensation is proof of loss or
injury suffered by the consumer due to the negligence of the opposite party.
Once the said conditions are satisfied, the consumer forum would have to
decide the quantum of compensation to which consumer is entitled.

(b) that there cannot be any dispute that the computation of compensation has
to be fair, reasonable and commensurate to the loss or injury. There is a
duty cast on the consumer forum to take into account all the relevant
factors for arriving at the compensation to be paid.

(c) the calculation of damages depends on the facts and circumstances of each
case. No hard and fast rule can be laid down for universal application.

(d) that while awarding of compensation, a consumer forum has to take into
account all the relevant factors and assess compensation on the basis of
accepted legal principles, on moderation. It is for the consumer forum to
grant compensation to the extent it finds it reasonable, fair and proper in
the facts and circumstances of a given case according to the established
judicial standards where the claimant is able to establish his charge.

(e) that compensation cannot be uniform and can best be illustrated by
considering cases where possession is being directed to be delivered and
cases where only monies are directed to be returned. In cases where
possession 1s being directed to be delivered the compensation for
harassment will necessarily have to be less because in a way, that party is
being compensated by increase in the value of the property, he is getting.

(f) that in cases where the consumer forum has directed delivery of possession,
the party has to a certain extent already got a benefit. The costs of the
land/flat would have come up in the meantime. Of course, even in such
cases, where the delivery of possession has been directed there could be
compensation for harassment/loss. But such compensation has to be
worked out after looking to the facts of each case and after determining the
amount of harassment/loss that has been caused to the consumer.

The above propositions as laid down by Apex Court in (H.U.D.A. case) very
clearly speaks that “........ even in such cases, where the delivery of possession has
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been directed there could be compensation for harassment/loss.......... :
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In the instant case the appellant has been given the possession of the allotted
flat after delay of about 6 years, hence appellant’s entitlement for
interest/compensation comes within periphery of legal norms.

In the case of M/s Newtech Promoters and Developers Pvt. Ltd. Vs. State
of U.P.[ Civil Appeal No. 6745-6749 of 2021] decided on 11.11.2021 the
Hon’ble Supreme Court has observed as under:-

“even the terms of the agreement to sale or home buyers agreement
invariably indicates the intention of the developer that any subsequent
legislation, rules and regulations etc. issued by competent authorities

will be binding on the parties. The clauses have imposed the

applicability of subsequent legislations to be applicable and binding on

the flat buyer/allottee and either of the parties, promoters/home buyers

or allottees, cannot shirk from their responsibilities/liabilities under

the Act and implies their challenge to the violation of the provisions of

the Act and .......... the contractual terms do not have an overriding

effect to the retrospective applicability of the Authority under the

provisions of the Act.. [Para 53]

The above propositions clarify that the contractual terms do not have
overriding effect over the provisions of the Act.

Now in the light of the above, we are of the view that the respondent,
Lucknow Development Authority in the guise of condition No.14.2 of Procedure
of 2016 cannot escape from its liability to pay interest/compensation to the
appellant for delayed period.

The learned counsel for respondent further submitted that the project in
question could not be completed in time because of farmers agitation and slow
pace of development work by construction agency. He further added that due to
slow pace of work, dispute arose between construction agency and respondent-
Lucknow Development Authority, which was referred to Arbitrator. All these

factors, consumed much time which was beyond the control of the Development



11.

Authority. Therefore, the appellants are not entitled to get any
interest/compensation.

Now the considerable fact is — Whether farmers agitation and reference of the
matter between construction agency and Lucknow Development Authority to
Arbitrator may be termed as “force majeure”?

Explanation, appended to Section 6 of the RERA Act, 2016 provides the
meaning of “force majeure” as follows:

“Explanation.—For the purpose of this section, the expression ‘‘force
majeure” shall mean a case of war, flood, drought, fire, cyclone, earthquake or
any other calamity caused by nature affecting the regular development of the real
estate project.”

The literal meaning of the expression “force majeure” is-

1. Unforeseeable circumstances that prevent someone from fulfilling a
contract.
1. Irresistible compulsion on superior strength.

Generally the expression ‘force majeure’ signifies “Act of God” or “Vis-Major”.
“Act of God” has been defined as:

“Circumstances which no human foresight can provide against, and of which
human prudence is not bound to recognize the possibility.”

[Tennent vs. Early of Glasgow (1864) 2 M (H.L.)22, 26-27]

“Act of God” is a kind of inevitable accident the resulting loss arises out of the
working of natural forces like exceptionally heavy rain fall, storms, tempests, tides
and volcanic eruption.

Ramalinga Nadar v. Narayan Reddiar, AIR 1971 Kerala 197, 202.]

The term “Vis-Majeure” means—
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13.

“An overwhelming, unanticipated, and unpreventable event, usually caused by a
natural force, the occurrence of which may exempt a party from performing the
obligations of a contract.”

Thus, we see that in the case at hand, the situations are not such as
mentioned above, hence it may not be said to be covered under “force majeure”
factors.

Besides the above, it is pertinent to mention here that the respondent-
Lucknow Development Authority never brought this fact to the notice of appellant
that due to farmers agitation, and dispute between Lucknow Development
Authority and Contractor of Construction Agency, the project was obstructed
hence possession of the allotted flat could not be given within the time frame as
mentioned in allotment letter (Brochure).

It appears that without there being any material on record, the learned
Adjudicating Officer on its own presumption considered the period from 24.09.2013 to
18.12.2018 as reasonable period to grant interest in terms of compensation payable to the
appellant while passing the impugned order dated 09.10.2020.

Thus, in the light of above analysis, we are of the view that appellant in Appeal No.
849/2020 is entitled to get interest in terms of compensation of the period from
13.05.2013 to 03.06.2019 (the date of execution and registration of sale deed) after
getting Completion Certificate on 25.04.2019.

The appeal of the Lucknow Development Authority (i.e. Cross Appeal No. 181/2021)

1s liable to be dismissed.

PROCEDURE ADOPTED AS TO RELEASE OF PRE-DEPOSIT AMOUNT UNDER

SECTION 43(5) OF THE Act, 2016
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In case of dismissal of Cross Appeal No. 181/2021 filed by appellant-Lucknow
Development Authority, the question remains as to disposal of pre-deposit amount under
Section 43(5) of the Act, 2016.

Before appeal can be heard in Appellate Tribunal, the condition of pre-deposit by
the promoter under Section 43(5) of the Act has been laid in order to safeguard the
interest of consumer/allottee.

The Hon’ble Apex Court in Civil Appeal No. 6745-6749 of 2021 M/s Newtech
Promoters and Developers Pvt. Ltd. Vs. State of U.P. and others, decided on
11.11.2021 has observed as under:-

“127. It may further be noticed that under the present real estate sector
which is now being regulated under the provisions of the Act 2016, the
complaint for refund of the amount of payment which is allottee/consumer
has deposited with the promoter and at a later stage, when the promoter is
unable to hand over possession in breach of the conditions of the
agreement between the parties, are being instituted at the instance of the
consumer/allottee demanding for refund of the amount deposited by them
and after the scrutiny of facts being made based on the contemporaneous
documentary evidence on record made available by the respective parties,
the legislature in its wisdom has intended to ensure that the money which
has been computed by the authority at least must be safeguarded if the
promoter intends to prefer an appeal before the tribunal and in case, the
appeal fails at a later stage, it becomes difficult for the consumer/allottee
to get the amount recovered which has been determined by the authority
and to avoid the consumer/allottee to go from pillar to post for recovery of
the amount that has been determined by the authority in fact, belongs to
the allottee at a later stage could be saved from all the miseries which
come forward against him.”

The Hon’ble Apex Court has clearly held that the legislature in its wisdom
intended to ensure that the money which has been computed by the Authority at
least must be safeguarded if the promoter intends to prefer an appeal before the

Tribunal and in case, the appeal fails at a later stage, it should not be difficult for

the consumer/allottee to get the amount recovered which has been determined by



the Authority. It is in order to avoid the consumer/allottee to go from pillar to post
for recovery of the amount that has been determined by the Authority.

Section 40(1) of the Act of 2016 provides for a mechanism for recovery of
interest or penalty or compensation and enforcement of orders etc. of the A.O. or
the Regulatory Authority, or the Appellate Tribunal and the same shall be
recoverable in such manner as may be prescribed as an arrears of land revenue.
The Hon’ble Apex Court vide paragraph 140 in M/s Newtech Promoters and
Developers Pvt. Ltd. Vs. State of U.P. and others (supra) was pleased to observe
that:-

“140. It is settled principle of law that if the plain interpretation does not

fulfill the mandate and object of the Act, this Court has to interpret the law
in consonance with the spirit and purpose of the statute. There is indeed a
visible inconsistency in the powers of the authority regarding refund of the
amount received by the promoter and the provisions of law in Section 18
and the text of the provision by which such refund can be referred under
Section 40(1). While harmonizing the construction of the scheme of the Act
with the right of recovery as mandated in Section 40(1) of the Act keeping
in mind the intention of the legislature to provide for a speedy recovery of
the amount invested by the allottee along with the interest incurred thereon
is self explanatory. However, if Section 40(1) is strictly construed and it is
understood to mean that only penalty and interest on the principal amount
are recoverable as arrears of land revenue, it would defeat the basic
purpose of the Act.”

As it is obvious from the above observations that, Hon’ble Supreme Court
has held that even the principal amount invested by the allottee can be recovered as
arrears of land revenue under Section 40(1) of the Act. It is further clarified by
Hon’ble Supreme Court that the intention of the legislature is to provide a
mechanism for early recovery of the amount invested by the allottee along with the
interest incurred thereon.

Although Section 40(1) of the Act of 2016 gives powers to the Appellate

Tribunal to enforce its decisions, but the Tribunal does not have adequate



infrastructure and the required sufficient human resource to determine and certify
the amount due from the appellant/promoter to be paid to the respondent/allottee.

It is our considered view that as per provisions of the Act and as per the
observations made by the Hon’ble Apex Court, it is the duty of the Tribunal to
arrange to transfer the pre-deposited money to the concerned allottee/consumer in
case the promoter’s appeal is dismissed. However, since the promoter might not
have paid the full payable amount or there being a prospect of some amount having
already been recovered from the promoter under execution proceedings at the level
of the Authority or AQ, it is just and lawful that the Tribunal transfers the amount
to the Authority for transferring the same to the allottee/consumer after due
diligence at its end and to recover any additional amount which could be due to be
paid by the promoter; or return to the promoter any amount that could be in excess

of the entitlement of the allottee/consumer.

ORDER

The appeal of the appellant/allottee (Appeal No. 849/2020) is allowed.

Accordingly, we modify the impugned order dated 09.10.2020 to the extent
that the appellant/allottee in Appeal No. 849/2020, is entitled to get interest in
terms of compensation for the period from 13.05.2013 to 03.06.2019 (the date of
execution and registration of the sale deed).

Consequently, the appeal of Lucknow Development Authority (i.e. Cross
Appeal No. 181/2021 is dismissed.

The amount deposited towards Section 43(5) of the Act, 2016 be transferred
to the concerned account of the Regulatory Authority forthwith for disposal as per
provisions of the Act because the details of the amount recovered/or to be
recovered from the appellant-Lucknow Development Authority is available only

with the Regulatory Authority.



The respondent/complainant of Cross Appeal No. 181/2021, is at liberty to
move an application after expiry of the period prescribed for appeal/revision for
release of the amount deposited under Section 43(5) of the Act, before the learned
Regulatory Authority.

No order as to costs.

The copy of this order be sent to the Regulatory Authority immediately for
taking necessary action in the matter.

Let the copy of this judgment and order be placed on the record of Appeal
No. 181/2021.

(K.K. Jain) (T.B. Singh)
November.10, 2022 Technical Member Judicial Member
VKS U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan,  Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow

The judgment signed, dated and pronounced in the open Court, today.

(K.K. Jain) (T.B. Singh)
November.10, 2022 Technical Member Judicial Member
VKS U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan,  Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow

(K.K. Jain) (T.B. Singh)
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