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THE U.P. REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW

Review Petition (I.A. No. 2084/2022)

Kailash Prashad Pandey & Anr. ....Applicants
Versus
M/s Gardenia Aims Developers Pvt. Ltd. .... Respondent

(In re: Appeal No. 724 of 2021)

Hon'ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon'ble Mr. Sanjai Khare, Judicial Member

Before we proceed to examine the instant matter/issue, we deem it
proper to place on record that on demitting office by Technical
Member from 26.09.2023 the judicial functioning of the Tribunal
had come to a stand still with effect from 27.09.2023. On receipt of
the notification dated 28.11.2023 with respect to appointment of
Judicial Member, in the larger interest as well as to resume the
judicial functioning of the Tribunal and to achieve the mandate of
Section 44(5) of the Real Estate (Regulation & Development) Act
2016 read with Regulation 22 and 25 a Bench consisting of
Chairman and Judicial Member was constituted vide order dated
01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from
27.09.2023 on joining of the Judicial Member. Accordingly an
office order dated 02.12.2023 was issued by the Registrar, which

reads as under:--



OFFICE ORDER

It is hereby informed to all the concerned that the
Tribunal was working with single Bench consisting of Hon'ble
Chairman and Hon'ble Technical Member after demitting office
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble
Technical Member also demitted office on 26.09.2023 and
Hon'ble Administrative Member being on unauthorized leave
from 30.09.2022 (who finally resigned on 29.10.2023) resulting
the judicial functioning of the Tribunal to tune to standstill with
effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023
has appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having
judicial back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Officer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct
of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and
proceedings of the Appellate Tribunal from being invalid
merely for the reason of any vacancy in, or any defect in the
constitution of the Appellate Tribunal or any defect in the
appointment of a person acting as a Member of the Appellate
Tribunal or any irregularity in the procedure of the Appellate
Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious
disposal of appeals as per mandate of Section 44(5) of the Act
2016 the Bench for hearing of appeals is constituted with
Hon'ble Chairman & Hon'ble Judicial Member for judicial
scrutiny of the appeals and in case any expert
opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or
such cases will be deferred till availability of
Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is
directed to issue cause list of fresh appeals and re-schedule the



cause list of pending appeals from 27.09.2023 and upload the
same on the website of the Tribunal and also inform all the
parties/legal representatives about the same.

This order is issued with the approval of Hon'ble
Chairman.

The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench
is still continuing on account of non-appointment of Technical and

Administrative Members.

An order of the Tribunal dated 17.01.2024 passed in I.LA. No.
1009/2023 in Appeal No. 134/2019 was set aside by the Single
Judge Bench of Hon’ble Allahabad High Court, Lucknow Bench,
vide order dated 10.05.2024 passed in RERA Appeal Defective No.
9 of 2024 with a direction to the Tribunal to decide afresh keeping in
view the mandate contained in Section 43(3) of the Real Estate
(Regulation and Development) Act 2016 and Regulation 6(5) falling
in Chapter V of the U.P. Real Estate Appellate Tribunal
Regulations, 2019.

As per the observation/order of Hon’ble High Court dated
10.05.2024 the Bench of the Tribunal could not be constituted on
account of non-availability of Technical or Administrative Member.
Hence, in reverence to the order of the Hon’ble High Court and
inability to constitute the Bench, the Tribunal was left with no
option but to suspend the judicial functioning of the Tribunal till the
appointment of the Technical/Administrative Member by the State
Government.  Accordingly the Tribunal issued an order dated

15.05.2024 to the same effect.

A Division Bench of the Hon’ble High Court took suo motu
cognizance of the matter and after examining the order of Hon’ble
Single Judge dated 10.05.2024 and the order of the Tribunal dated
15.05.2024 suspending the judicial functioning of the Tribunal as
well as the provisions of Section 55 of the Act 2016, which provides
that no act or proceeding of the Appellate Tribunal shall be invalid

merely by reasons of any vacancy in, or any defect in the
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constitution of the Appellate Tribunal not affecting the merits of the
case, vide order dated 16.05.2024 directed that the functioning of the
Tribunal, as it was taking place prior to 15.05.2024 shall stand

resumed forthwith.

In compliance of the aforesaid direction of Division Bench of
Hon’ble High Court dated 16.05.2024 the judicial functioning of the
Tribunal has been resumed w.e.f. 21.05.2024.

Now we proceed to deal with the instant matter.

The instant Review Petition has been filed by the review applicants
under Section 53(e) of the Real Estate (Regulation and
Development) Act, 2016 against the judgment and order dated
21.03.2022 passed by the Tribunal in Appeal No. 724 of 2021
(Kailash Prasad Pandey & Anr. Vs. Gardenia Aims Developers Pvt.
Ltd.).

The applicants/appellants filed Appeal No. 724/2021 against the
order dated 16.03.2018 passed by the Regulatory Authority in
Complaint No. 920171719 (Smt. Prabha Pandey and Shri Kailash
Prasad Pandey Vs. M/s Gardenia Aims Developers Pvt. Ltd.) and
the Tribunal by means of order dated 21.03.2022, while partly
allowing the appeal, modified the impugned order dated
16.03.2018, as under:

(i) The Promoter/respondent is directed to provide Ilegal
possession of Flat No.A-2/G004 (2BHK+ Study), on ground
floor, Tower A-2, admeasuring super area of 1150 sq.ft. in
Project “Glory” situated at Plot No. GH-01, Sector 46, Noida,
after obtaining OC/CC from the competent authority

expeditiously.

(i1))  The Promoter/respondent is directed to pay interest at the
rate of MCLR+1% per annum on the deposited amount from
01.02.2016 till the date of fit out possession to the
complainants/allottees i.e. 28.03.2016.
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(i11)) The Promoter/respondent is further directed to provide all the
features, amenities and services advertized/ provided in the

Brochure/ Allotment Letter/Agreement expeditiously.

(iv) The Promoter/respondent is also directed to provide the
details of the demand raised towards taxes/charges etc. along
with documentary proof of payment of the same by the
Promoter/respondent to the concerned authorities after getting

the same certified from the Chartered Accountant.

The applicants/appellants stated that they are aggrieved with the
portion of judgment dated 21.03.2022 whereby this Tribunal gave
delay penalty till fit out possession. The applicants are seeking
review of the judgment dated 21.03.2022 mainly on the ground that
the Regulatory Authority directed the respondent to handover lawful
possession after obtaining OC/CC with delay penalty @ Rs. 5/- per
sq. ft on or before December, 2018 as such delay penalty was
granted by the Regulatory Authority till handing over lawful
possession. The applicants/appellants had filed the appeal praying
for grant of interest for delayed period and applicants/appellants had
not challenged the period upto which the delay penalty was awarded
by the Regulatory Authority, but in the judgment the Tribunal has
limited the period for award of delay interest upto fit-out, which

cause huge financial loss to the applicants/appellants.

The review-applicants have filed the present Review Petition on the

following grounds:--

A. Because the Regulatory Authority in its order dated 16.03.2018
has held that the promoter is responsible to handover lawful
possession after obtaining Occupancy Certificate and
Completion Certificate from NOIDA Authority. The Regulatory
Authority also directed the promoter to handover lawful
possession by December, 2018 with delay penalty @ Rs. 5/- per
sq. ft. The petitioners was satisfied with the findings of the
Regulatory Authority except the portion of order where the
quantum of penalty was awarded @ Rs. 5/- per sq. ft. for which
appeal was preferred before this Hon’ble Tribunal but this Hon.



Tribunal has modified the entire findings recorded by the
Regulatory Authority. Therefore, the judgment passed this

Tribunal is liable to be reviewed.

B. Because the appellants herein have filed the appeal before this

Hon’ble Tribunal for two reasons:

(1) To grant interest for entire delayed period from 01.02.2016
till handing over lawful possession, as held by the
Regulatory Authority, after obtaining OC/CC from Noida
Authority instead of Rs. 5/- per sq. ft. as granted by the Ld.
Authority.

(2) To set aside demand dated 09.02.2018 raised by the

respondent no. 1

If at all this Hon’ble Tribunal is not in agreement with the
prayer made by the petitioners then the Tribunal may have
dismissed the appeal filed by the appellants but this
Hon’ble Tribunal has given different findings in appeal
preferred by the appellants therefore, the Judgment passed

by this Hon. Tribunal is required to be reviewed.

C. Because if the appellants had any idea that the findings would
affect those part of the order except the two points raised in para
above, in that case the appellants would have definitely not
proceed with their appeal and would have withdrawn their
Appeal because the appellants are not at all aggrieved with the
other part of the order passed by the Ld. Authority. In these
circumstances, the appellants respectfully prayed before this
Hon'ble Tribunal that if at all this Hon'ble Tribunal is not
satisfied with the pleadings of the appellants raised in appeal and
not granting interest for entire delayed period upto handing over
lawful possession in that case, kindly maintain the relief as

granted by the Ld. RERA.

D. Because the appellants have filed their written arguments
confining their prayer praying this Hon'ble Tribunal to grant

relief on two points only i.e. (i) interest instead of penalty @



Rs.5/- per sq. ft. and (i1) setting aside impugned demand. But this
Hon'ble Tribunal has modified the complete order passed by the
Ld. Authority therefore, the judgment passed by this Hon'ble

Tribunal is liable to be Reviewed.

. Because by virtue of the Judgment passed by this Hon'ble
Tribunal, the relief granted by the Ld. UP Real Estate Regulatory
Authority has been modified completely. It is respectfully
submitted before this Hon'ble Tribunal that the appellants have
not prayed to modify the complete order and therefore, the
Petitioners have filed written arguments limiting their prayer
only to two reliefs as stated above but the same has not been
considered by this Hon'ble Tribunal therefore, the judgment
passed by this Hon'ble Tribunal is liable to be reviewed.

. Because the Appeal filed by the Promoter/Respondent was
already dismissed by this Hon'ble Tribunal for non- prosecution
and as such the findings recorded by the Ld. Authority became
final against the Promoter. The present appellants have also not
challenged the findings recorded by the Ld. Authority except the
quantum of penalty and impugned demand but this Hon'ble
Tribunal has modified the complete award granted by the Ld.
Authority therefore, the judgment passed by this Hon'ble

Tribunal is liable to be reviewed.

. Because the appellants have booked the flat in the year 2015 and
the Respondent promised to handover lawful possession of the
flat by October, 2015 but lawful possession has not been handed
over by the Respondent to the Petitioners till date and the
appellants are waiting for lawful possession till date in spite of
passing of 7 years. Needless to say, that the Petitioners have not
invested their present, past and future income by buying the flat

to take it on fit out basis without any lawful rights.

. Because since the Respondent completely failed to handover
lawful possession of the flat to the Petitioners therefore, the Ld.
Authority has granted delayed penalty to the Petitioners till
handing over lawful possession. This finding of Ld. Authority



has not been challenged before this Hon'ble Tribunal because the
Petitioners were fully satisfied with the findings recorded by the
Ld. Authority. But in Appeal filed by the Petitioners, this
Hon'ble Tribunal has modified the order of Ld. Authority
completely inspite of fact that the same was not challenged
therefore, the Judgment passed by this Hon'ble Tribunal is liable

to be reviewed.

. Because the Respondent raised final demand on 29/12/2015 and
offered flat on fit out basis accordingly, the Petitioners have paid
sale consideration as per demand and after taking sale
consideration to its satisfaction, the Respondent handed over flat
to the Petitioners on fit out basis. Needless to say that as per
practice promoter never handover flat on fit-out basis until they
receive entire sale consideration. When the Petitioners filed
complaint before the Ld. Authority then only the Respondent
raised fresh demand dated 09/02/2018 demanding Rs.8,31,844/-
from the Petitioners by adding 24% interest for unidentified
period. No such demand ever raised by Respondent before filing
the complaint before the Ld. Authority. The Respondent itself
choose not to appear and not to contest the Appeal. It is matter of
fact that the promoter has not raised this demand before the Ld.
Authority or before this Hon'ble Tribunal where the promoter
has option to raise the same by giving justification but when the
Promoter itself choose not to contest the case and not to justify
its demand in that situation it was expedient to set aside the
impugned demand raised by the Promoter specially on face of
fact that the sale consideration as per payment plan has already
been paid by the Petitioners. On face of these facts, the judgment

passed by this Hon'ble Tribunal needs to be reviewed.

. Because as per practice and as per law the appellate authority
needs to decide the question of issues brought before it. The
Appellate court never go beyond the prayer and beyond the
issues brought before it but, in the judgment, this Hon'ble

Tribunal has changed those part of the order which was not
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challenged therefore, it is necessary to review the Judgment

passed by this Hon'ble Tribunal in the interest of justice.
The applicants/appellants have prayed for the following reliefs:--

(A) Admit and allow the present Review Petition against the
Judgment dated 21.03.2022 passed by this Hon’ble Tribunal in
Appeal No. 724 of 2021, in the interest of justice.

(B) Pass such other or further order or orders as this Hon’ble Court
may deem fit and proper under the facts and in the

circumstances of the present case.

The respondent has filed response/reply to the review application
stating therein that applicant after taking physical possession of the
allotted unit on 28.03.2016 filed an unjustifiable complaint before
the Regulatory Authority on 28.09.2017, seeking various reliefs and
vide order dated 16.03.2018 respondent was directed to deliver
possession of the allotted flat to the appellants by 31.12.2018 after
obtaining completion certificate from competent authority and pay
penalty at the rate of Rs. 5/- per sq. ft. of the super area from
01.02.2016.

It is stated by the respondent that appellant challenged the said order
dated 16.03.2018 passed by the Regulatory on the various grounds
and prayed for setting aside demand letter dated 09.02.2018 and to
give legal possession of the flat bearing No. A-2/004, Gardenia
Aims Glory, Sector 46, Noida immediately after obtaining OC/CC
and other necessary permissions and certificates from the competent
authorities. The appellants also prayed to pay interest on penalty
amount for delay period and grant compensation for physical
harassment mental agony and financial loss as per provisions of
Act, 2016. The appellants also sought interest on the deposited

amount for the delay period @ 24% per annum till its realization.

The respondent stated that in the order under challenge the Hon.
Tribunal rightly observed that the allottees are using the flat in
question since 28.03.2016 and on the other hand claiming interest

for delay in providing legal possession by the respondent in
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accordance with the terms of the agreement read with provisions of
Section 18(1) of the Act 2016, is not sustainable and reached at the
conclusion that the allottees, if took fit out possession of a booked
flat/unit/apartment and thereafter on their own volition started living
in the said flat, then their claim for interest due to delay in
possession will survive from the proposed date of possession in the
Agreement till taking fit out possession. The Hon. Tribunal partly
allowed the appeal, directing the respondent to pay interest at the
rate of MCLR+1% per annum on the deposited amount from
01.02.2016 till the date of fit out possession to the

complainants/allottees i.e. 28.03.2016.

The respondent stated that scope of review petition has been
succinctly laid down by the Apex Court and relied para-13 of the
judgment and order passed by the Apex Court in the case of Haridas
Das Vs. Usha Rani Bank (Smt) & Ors. (2006) 4 SCC 78. The
respondent relied para 22 of the judgment and order passed by the
Apex Court in the case of State of West Bengal and Ors. Vs. Kamal
Sengupta and Anr; (2008) 8 SCC 612. The respondent also relied
para 12 of the judgment and order passed by the Apex Court in the
case of S. Bagirathi Ammal Vs. Palani Roman Catholic Mission

(2009) 10 SCC 464.

The respondent stated that taking into consideration the aforesaid
judgments passed by Apex Court and the fact that review applicant
has failed to show any manifest error apparent on the record, the
present review application deserves to be dismissed. The grounds
raised in the review application are not tenable in the eyes of law

being devoid of merits.

The applicants filed rejoinder to the objections filed by the
respondent denying the averments made in the objections and
reiterating the averments made in the review petition. The applicant
further submitted that at the time of booking the promoter had
promised to handover possession of the booked flat by October,
2015 +/- 3 months grace period. The same is duly mentioned in Flat

Allottees Agreement dated 27.05.2015. Further para 33 of the Flat
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Allottees Agreement says that after completion of the complex, the
promoter shall execute sub-lease deed in favour of the applicants.
The construction work of the project was completed and promoter
obtained OC on 22.10.2019 for the tower where flat of the
applicants located, but the promoter completely failed to execute
sub-lease deed in favour of the complainant. The promoter offered
flat on fit-out to the applicants and applicants have taken fit-out
possession on 28.03.2016. But even after passing considerable time,
the promoter did not execute sub-lease deed, then only the
applicants filed Complaint before the Regulatory Authority, seeking

lawful possession of the unit.

The Regulatory Authority directed the promoter to handover lawful
possession by December, 2018 along with delay penalty @ Rs. 5/-
per sq. ft. The promoter has not complied with the first part of the
order and has not executed sub-lease deed in favour of the
applicants till date. During the pendency of the complaint, the
promoter raised various demands on different heads in order to
pressurize the applicants. After receiving the demand letter, the
applicants filed an application for setting aside the demand letter
dated 09.02.2018 but the Regulatory Authority did not pass any
order on that application. Aggrieved with the aforesaid, the
applicants filed appeal before this Tribunal.

The Regulatory Authority passed the order, directing the promoter
to handover lawful possession by December, 2018 and also to pay
penalty @ Rs. 5/- per sq. ft. In the appeal though various prayers
have been made but in written arguments filed by the applicants on
20.10.2021, the applicants have confined their prayer only to (i)
Grant of interest for delayed period (ii) Setting aside impugned
order dated 09.02.2018 and (ii1) Cost of litigation.

The applicants stated that they are fully satisfied with the judgment
and order dated 21.03.2022 passed by this Tribunal, except
confining the interest part up to date of ‘fit-out’ mainly for two
reasons: (1) The applicants were not aggrieved with the period for

which the delay period was awarded to them. Since the appeal was
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filed by the applicants, therefore, this Hon’ble Tribunal either grant
or refuse to grant the relief of interest for delayed period, but
confining the interest for delay is beyond the scope of prayer made
by the applicants (i1) The promoter has challenged the order passed
by the Regulatory Authority and preferred Appeal bearing Misc.
Case No. 214/2018 before this Tribunal and the same was dismissed
for non-prosecution vide order dated 22.10.2019. Despite the
dismissal of its appeal, the promoter has got its desired order in the

appeal preferred by the applicants.

The applicants further stated that this Tribunal has correctly held
that the applicants are using the flat since 28.03.2016, but has not
said anywhere that handing over possession on ‘fit-out’ basis is as
per provisions of Section 18(1) of the Act 2016. This Tribunal
clearly directed the promoter to handover legal possession of the
booked flat after obtaining OC/CC. This direction itself makes it
clear that this Hon’ble Tribunal has nowhere justified handing over
flat on ‘fit-out’ basis. So far, the claim for interest is concerned, the
applicants are praying for the same because the Regulatory
Authority has granted the same to the applicants and the applicants
never challenged the period for which the delay penalty granted to
the applicants.

The applicants approached this Tribunal praying for enhancement in
delay penalty, setting aside impugned demand & compensation.
This Tribunal vide judgment and order dated 31.03.2022 modified
the order passed by the Regulatory Authority and confined the delay
penalty from expected date of possession to the date of ‘fit-out’. The
applicants submitted that if at all this Tribunal was not agree with
the relief prayed for in the appeal, in that case, the appeal filed by
the applicants can rejected, but this Tribunal modified the order
passed by the Regulatory Authority, going beyond the pleadings
and prayer. Therefore, the same is liable to be modified. The
applicants in support of their argument relied judgment and order in
the case of Bachhaj Nahar Vs. Nilima Mandal and Anr. reported in
(2008) 17 SCC 491, Bharat Amratlal Kothari Vs. Dosukhan Samad
Khan Sindhi & Ors. reported in AIR 2010 SC 475 as well as
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Messrs. Trojan & Co. RM NN Nagappa Chattiar reported in AIR
1953 Sup. Court 335.

Order sheet reveals that on 09.05.2024, neither the review applicant
was present nor any request on his behalf for pass over or
adjournment had been received. On 09.05.2024 order was passed
for listing of review application on 13.05.2024 making it clear that
hearing of review application on the next date of listing would not
be adjourned on any count. If either side has any difficulty, they
would make alternative arrangements failing which the review

application would be decided on the basis of available documents.

On 13.05.2024 a request for adjournment had been received from
the applicant on the ground that his counsel was out of station and
was on leave from 10.05.2024 to 20.05.2024 and hence unable to
appear on 13.05.2024. In the interest of justice the proceedings were
adjourned on the above date while fixing the date 21.05.2024. It was
once again made clear that on the next date of listing, the case will
not be adjourned on any count. If either side has any difficulty, they
will make alternative arrangements failing which the review
application will be decided on the basis of available documents. On
the date of hearing i.e. on 21.05.2024 no one appeared on behalf of
review applicant. No request either for pass over or adjournment

was received.

The case was again taken up in the revised list on 21.05.2024. No
one was present on behalf of review applicant, hence we were
constrained to proceed to examine the review application of the

applicant on the basis of documents on record.

Heard Ms. Satakshi Shukla, Advocate, holding brief of Ms.

Shuchita Singh, learned counsel for respondent.

In order to examine the powers of Court of Appeal we deem it
proper to cull out the provisions of Order XLI, Rule 33 CPC, which

are as under:--

“ORDER XLI — Appeals from original

decrees.
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Rule 33. Power of Court of Appeal—The
Appellate Court shall have power to pass any
decree and make any order which ought to have
been passed or made and to pass or make such
further or other decree or order as the case may
require, and this power may be exercised by the
Court notwithstanding that the appeal is as to
part only of the decree and may be exercised in
favour of all or any of the respondents or
parties, although such respondents or parties
may not have filed any appeal or objection 1
[and may, where there have been decrees in
cross-suits or where two or more decrees are
passed in one suit, be exercised in respect of all
or any of the decrees, although an appeal may

not have been filed against such decrees]:

Provided that the Appellate Court shall
not make any order under section 35A in
pursuance of any objection on which the Court
from whose decree the appeal is preferred has

omitted or refused to make such order.

On deeply examining the aforesaid provisions we found that the
object of Rule 33 is to empower the appellate court to do justice
between the parties. Further, the court has power to make proper
decree notwithstanding that the appeal is as to part only of the
decree and such power may be exercised in favour of all or any of
the respondents or parties even though they may not have filed any
appeal or objection. This rule further enables the appellate court to
pass any decree or order which ought to have been made and to
make such further order or decree as the case may be in favour of
all or any of the parties even though the appeal is as to part only of

the decree; and such party or parties may not have filed an appeal.

The issue of powers of the court of appeal has been exhaustively

examined by the Constitution Bench of the Hon’ble Supreme Court
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in Civil Appeal No.207 to 209 of 1961 Panna Lal Vs. State of
Bombay and Ors. decided on 11.02.1963, wherein the Hon’ble

Court, in para 13, observed as under:--

“13. Even a bare reading of Order 41, rule 33 is a sufficient
to convince any one that the wide wording was intended to
empower the appellate court to make whatever order it thinks
fit, not only as between the appellant and the respondent but
also as between a respondent and a respondent. It empowers
the appellate court not only to give or refuse relief to the
appellant by allowing or dismissing the appeal but also to
give such other relief to any of the respondent as "the case

may require."

The issue was again examined by the Hon’ble Supreme Court in the
case of Mahadev Govind Gharge and Ors. Vs. Special Land
Acquisition  Officer, Upper Krishna Project, Jamkhandi,
Karnataka (Civil Appeal No. 5094 and 5113 of 2005, decided on
10.05.2011) wherein the Hon’ble Court followed the case of
Pralhad and Ors. v. State of Maharashtra and Anr.
MANU/SC/0704/2010 : 2010 (10) SCC 458, wherein the Hon’ble
Supreme Court while dealing with the object and scope of the
powers vested in the Court in terms of Order XLI Rule 33 of the

Code, in para 53 held as under:--

“18. The provision of Order XLI Rule 33 Code of Civil
Procedure is clearly an enabling provision,
whereby the appellate court is empowered to pass
any decree or make any order which ought to have
been passed or made, and to pass or make such
further or other decree or order as the case may
require. Therefore, the power is very wide and in
this enabling provision, the crucial words are that
the appellate court is empowered to pass any order
which ought to have been made as the case may
require. The expression "order ought to have been

made" would obviously mean an order which
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justice of the case requires to be made. This is
made clear from the expression used in the said
rule by saying "the court may pass such further or
other order as the case may require". This
expression "case" would mean the justice of the
case. Of course, this power cannot be exercised

ignoring a legal interdict or a prohibition clamped

)

by law.’

18. Before proceeding further, it would be useful to refer Order 47 Rule
1 of the Code of Civil Procedure which deals with the power of

review and reads as follows:-

"Application for review of judgment-(1) Any person
considering himself aggrieved —

(a) by a decree or order from which an appeal is allowed, but
from which no appeal has been preferred.

(b) by a decree or order from which no appeal is allowed, or

(c) by a decision on a reference from a Court of Small Causes,
and who, from the discovery of new and important matter or
evidence which, after the exercise of due diligence was not
within his knowledge or could not be produced by him at the
time when the decree was passed or order made, or on account
of some mistake or error apparent on the face of the record, or
for any other sufficient reason, desires to obtain a review of the
decree passed or order made against him,

may apply for a review of judgment to the Court which passed
the decree or made the order.

(2) A party who is not appealing from a decree or order may
apply for a review of judgment notwithstanding the pendency of
an appeal by some other party except where the ground of such
appeal is common to the applicant and the appellant, or when,
being respondent, he can present to the Appellate Court the case
on which he applies for the review.

Explanation.- The fact that the decision on a question of law on
which the judgment of the Court is based has been reversed or
modified by the subsequent decision of a superior Court in any
other case, shall not be a ground for the review of such
Jjudgment.”
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The grounds for review enumerated above are specific. The
principles for interference in exercise of review jurisdiction are well
settled. The Court passing the order is entitled to review the order, if

any of the grounds specified in the aforesaid provision is satisfied.

In Thungabhadra Industries Ltd. v. Govt. of A.P.AIR 1964 SC
1372, the Hon’ble Supreme Court while dealing with the scope of
review had opined:- "What, however, we are now concerned with is
whether the statement in the order of September 1959 that the case
did not involve any substantial question of law is an 'error apparent
on the face of the record'. The fact that on the earlier occasion the
Court held on an identical state of facts that a substantial question
of law arose would not per se be conclusive, for the earlier order
itself might be erroneous. Similarly, even if the statement was
wrong, it would not follow that it was an 'error apparent on the face
of the record’, for there is a distinction which is real, though it might
not always be capable of exposition, between a mere erroneous
decision and a decision which could be characterized as vitiated by
'error apparent'. A review is by no means an appeal in disguise
whereby an erroneous decision is reheard and corrected, but lies

only for patent error.”

In Parsion Devi v. Sumitri Devi; (1997)8 SCC715, the Court after
referring to Thungabhadra Industries Ltd. (supra), Meera Bhanja
v. Nirmala Kumari Choudhury; (1995) 1 SCC 170 and Aribam
Tuleshwar Sharma v. Aribam Pishak Sharma; (1979) 4 SCC 389,

held as under:-

"Under Order 47 Rule 1 CPC a judgment may be open to
review inter alia if there is a mistake or an error apparent on
the face of the record. An error which is not self-evident and
has to be detected by a process of reasoning, can hardly be
said to be an error apparent on the face of the record
Justifying the court to exercise its power of review under Order
47 Rule 1 CPC. In exercise of the jurisdiction under Order 47
Rule 1 CPC it is not permissible for an erroneous decision to

be "reheard and corrected". A review petition, it must be
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remembered, has a limited purpose and cannot be allowed to

be "an appeal in disguise”.

The aforesaid authorities clearly spell out the nature, scope and
ambit of power to be exercised. The error has to be self-evident and
is not to be found out by a process of reasoning. We have adverted
to the aforesaid aspects only to highlight the nature of review

proceedings.

In the case of Kamlesh Verma versus Mayawati and others; (2013)
8 SCC 320 the Hon’ble Apex Court has summarized the grounds
when the review will be maintainable or not. Review proceedings
are not by way of an appeal and have to be strictly confined to the
scope and ambit of Order XLVII Rule 1 of CPC. In review
jurisdiction, mere disagreement with the view of the judgment
cannot be the ground for invoking the same. As long as the point is
already dealt with and answered, the parties are not entitled to
challenge the impugned judgment in the guise that an alternative
view is possible under the review jurisdiction. Thus, in view of the
above, the following grounds of review are maintainable as

stipulated by the statute:--
(A) When the review will be maintainable:-

(1) Discovery of new and important matter or evidence which, after
the exercise of due diligence, was not within knowledge of the

petitioner or could not be produced by him;
(i1) Mistake or error apparent on the face of the record;

(i11)) Any other sufficient reason. The words "any other sufficient
reason" has been interpreted in Chhajju Ram Vs. Neki, AIR 1922
PC 112 and approved by this Court in Moran Mar Basselios
Catholicos Vs. Most Rev. Mar Poulose Athanasius & Ors., (1955)
1 SCR 520, to mean "a reason sufficient on grounds at least
analogous to those specified in the rule". The same principles have
been reiterated in Union of India vs. Sandur Manganese & Iron

Ores Ltd. & Ors., JT 2013 (8) SC 275.

(B) When the review will not be maintainable:-
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(1) A repetition of old and overruled argument is not enough to

reopen concluded adjudications.
(1))  Minor mistakes of inconsequential import.

(ii1)) Review proceedings cannot be equated with the original

hearing of the case.

(iv) Review is not maintainable unless the material error, manifest
on the face of the order, undermines its soundness or results in

miscarriage of justice.

(v) A review is by no means an appeal in disguise whereby an
erroneous decision is re-heard and corrected but lies only for

patent error.

(vi) The mere possibility of two views on the subject cannot be a

ground for review.

(vit) The error apparent on the face of the record should not be an

error which has to be fished out and searched.

(viii) The appreciation of evidence on record is fully within the
domain of the appellate court, it cannot be permitted to be

advanced in the review petition.

(ix) Review is not maintainable when the same relief sought at the

time of arguing the main matter had been negatived.

It 1s settled by a catena of decisions that review of an earlier order
cannot be done unless the Court is satisfied that material error,
manifest on the face of the order, undermines its soundness or
results in miscarriage of justice. Error contemplated under the rule
must be such which is apparent on the face of the record and not an
error which has to be fished out and searched. It must be an error of
inadvertence. The power of review can be exercised for correction
of a mistake but not to substitute a view. The mere possibility of
two views on the subject is not a ground for review. Any error
which is not self-evident and has to be detected by a process of
reasoning can hardly be said to be an error apparent on the face of

the record justifying the Court to exercise its power of review. A
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review is by no means an appeal in disguise whereby an erroneous

decision is reheard and corrected, but lies only for patent error.

Further, in a review petition it is not open to a Court to re-appreciate
the evidence and reach a different conclusion, even if that is possible
as review is not re-hearing of an original matter. The power of
review cannot be confused with appellate power, which enables a
superior court to correct all errors committed by a subordinate court.
A repetition of old and overruled argument is not enough to re-open

concluded adjudication.

Record reveals that review applicant approached the Regulatory
Authority by filing a Complaint No.920171719 on 28.09.2017

seeking following reliefs :--

A. Direct the Promoter/builder of the project to handover peaceful

vacant possession of my flats bearing No.A-2/G004 (a 2BHK+
study) on the ground floor at A2 tower admeasuring super area
of 1150 sq.ft. in project Glory,GH-01, Sector-46 NOIDA, Uttar

Pradesh, as per buyer-builder agreement.

B. Direct the Promoter/builder of the project to execute sell deed

and all other necessary document of my flat in my favour.

C. Direct the respondents to pay compensation to the tune of

Rs.50,00,000/- (Rupees Fifty lakhs only) towards financial loss,
physical harassment, mental agony and inconvenience caused to

them.

D. If at all the Promoter/builder of the project is not in position to

deliver the possession of my flat and execute sell deeds and
other necessary documents of the flat in my favour, in that case
direct the Promoter/builder of the project to return my entire

deposited amount with interest @ 24% per annum.

E. Director the Promoter/builder of the project to pay charges

towards delay in possession @ Rs.5/- per sq.ft. of super area per

month to me as agreed.
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F. Direct the Promoter/builder of the project to pay the loss
incurred to me towards income tax paid on the interest of home

loan amount.

G. Direct the Promoter/builder of the project to return entire

amount taken towards the CAM charges.

H. Direct the Promoter/builder to provide basic amenities in the

society as agreed upon at the time of booking of the flat.

[.  Direct the Promoter/builder of the project not to sell, alienate,
transfer, mortgage my flat to any other person or persons and
restrain the Promoter/builder of the project not to create any

third party interest over my flat, in the interest of justice.

J. Award the cost of litigation in my favour and against the

Promoter/builder of the project.

K. Direct the Promoter/builder of the project not to leave the

country without prior permission of this Hon’ble Commission.

L. Pass such other or further orders as this Hon’ble Forum may

deem fit and proper in the facts and circumstances of the case.
26. The applicant further sought following interim relief :

(a) Grant ex-party ad-interim stay in the flats bearing No.A-2/G004
(a 2 BHK + Study) on ground floor at A2 tower admeasuring super
area of 1150 sq.ft. in project Glory, GH-01, Sector 46, NOIDA,
Uttar Pradesh directing the promoter/builder of the

project/authority/bank etc. not to get vacate the same from me.

(b) Direct the Promoter/builder of the project/authority/bank etc. not
to stop supply of basic facilities like water, light, security etc. in
the flats bearing No.A-2/G004 (a 2BHK + study) on ground floor
at A2 tower admeasuring super area of 1150 sq.ft. in project Glory,

GH-01, Sector-46, NOIDA, Uttar Pradesh.
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(c) Direct the promoter/builder of the project/authority/bank etc. not
to disturb the peaceful fit out possession of my flat bearing No. A-
2/G004 (a 2BHK + study) on ground floor at A2 tower
admeasuring super area of 1150 Sq.ft. in project Glory, GH-01,
Sector 46, NOIDA, Uttar Pradesh.

(d) Pass such other or further order or orders as this Hon’ble Forum

may deem fit and proper in the facts and circumstances of the case.

The Regulatory Authority by means of impugned order taking note of
the fact that the respondent while registering the project with the
Regulatory Authority mentioned the completion date of the project as
15.10.2020 and the applicant has taken fit out possession of the flat in
question before the promulgation and implementation of Act, 2016,
and Regulatory Authority while disposing of the complaint directed
for providing possession of the allotted unit to the allottees after
receipt of completion certificate from the competent authority and pay

Rs.5/- per sq.ft. of the super area w.e.f. 01.02.2016 till 31.12.2018.

The applicant feeling aggrieved against the order of the Regulatory
Authority approached this Tribunal by filing Appeal No.724 of 2021
raising various grounds and seeking compensation for physical
harassment, mental agony, financial loss etc. (without approaching the
Adjudicating Officer of the Regulatory Authority) as well as
compensation on the various other heads and sought further direction
against the respondent for providing legal possession of the unit after
obtaining occupancy certificate and completion certificate and other
necessary permissions along with certificates from the competent
authority while praying for setting aside of the demand letter dated
09.02.2018 1ssued by the respondent and further direct the respondent
to pay interest on penalty amount during delay period at the rate of

24% per annum etc.

In the grounds and prayer clause the word legal possession in place of
possession was for the first time incorporated by the applicant and this
Tribunal taking into consideration the pleadings of the applicants vide

para 5.9 of the memo of appeal to the effect that applicants have taken
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fit out possession on 28.03.2016 and applicants are living in the said
unit as well as the facts that applicants are paying common area
maintenance charges, electricity charges etc. while examining the
issue in its entirely and the grounds A,B,D,F,I & L pressed by the

applicants during the course of arguments framed following 8 issues.

(1) Whether under the scheme of the Act, 2016 and Rules 2016 any
mechanism has been provided for determination of the interest or
compensation for delay in handing over possession of the
apartment/plot to the allottee and/or refund with interest, if allottee

does not want to continue/wish to withdraw from the project?

(2) Whether the project in question of the respondent is delayed?

(3) Whether it is necessary and mandatory for the Promoter to have
first Completion Certificate (C.C.) and Occupation Certificate
(O.C.) under the provisions of the Act 2016 and Rules of 2016
read with the U.P. Apartments (Promotion of Construction,
Ownership and Maintenance) Act, 2010 before offering possession
as well as asking the allottee to settle the account and satisfy the

final demand?

(4) Whether the appellant is entitled for interest for the delay in
completion of the Project under the scheme of Act 2016 ? If yes,
what rate of interest is required to be paid by the Promoter to the

allottee?

(5) Whether the allottee is bound to make payment of the installments
without there being any development or achieving milestone of the
project by the promoter and if any allottee stops payment of the

installments, he will fall in the category of defaulter?

(6) Whether on taking fit out possession by an allottee he will loose
his right to claim compensation for delay in execution of
conveyance deed due to non availability of Occupancy Certificate

and Completion Certificate from the competent authority?
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(7) Whether allottees, who take fit out possession of the flat and start
living in the said flat, will still be entitled to seek interest for delay
in providing legal possession by the promoter in accordance with

the terms of the agreement read with provisions of Section 18(1) of

the Act, 20167

(8) Whether it is obligatory on the part of the Promoter to provide all
the assured facilities, amenities and other features promised vide

advertisement/allotment letter/agreement?

On examining issue no. (7) it was concluded that the allottees are
using flat in question since 28.03.2016 and on the other hand claiming
interest for delay in providing legal possession by the respondent in
accordance with the terms of the agreement read with provisions of
Section 18(1) of the Act, 2016, which is not sustainable and while
observing that if the allottees took fit out possession of a booked
flat/unit/apartment and thereafter on their own volition started living
in the said flat, then their claim for interest due to delay in possession
will survive from the proposed date of possession in the agreement till
taking fit out possession only, modified the impugned order dated
16.03.2018 of the Regulatory Authority and directed the
Promoter/respondent to provide legal possession of Flat No.A-
2/G004 (2BHK + Study), on the ground floor, Tower A-2,
admeasuring super area of 1150 sq.ft. in project “Glory” at Plot
No.GH-01, Sector 46, NOIDA after obtaining OC/CC from the
competent authority. The respondent was further directed to pay
interest at the rate of MCLR+1% per annum on the deposited amount
from 01.02.2016 till the date of fit out possession to the
complainants/allottees 1.e. 28.03.2016 (in place of Rs.5/- per sq. ft. of
the super area w.e.f. 01.02.2016 to 31.12.2018).

At this stage we deem it proper to examine  definition of

“possession”, which are as under:--

Pollock says, "In common speech a man is said to be in possession of

anything of which he has the apparent control or from the use of



34.

32.

25

which he has the apparent powers of excluding others". The stress laid

by Pollock on possession is not on animus but on de facto control.

Savigny defines possession, "intention coupled with physical power
to exclude others from the use of material object." Apparently this
definition involves both the elements namely, corpus possession is

and animus domini.

According to Salmond on “Jurisprudence”. 12" Edition (1966) on
page 51, it says that the concept of “possession” is as difficult to
define as it is essential to protect. It is an abstract notion and is not
purely a legal concept. It is both a legal and a non-legal or a pre-legal
concept. He tried to explain the concept of possession with reference

to different factual and legal concepts.

33. The first one is "possession in fact". It is a relationship between a per-

son and a thing. The thing one possesses in his hand or which one has
in his control like clothes he is wearing, objects he is keeping in his
pocket etc. For such things it can be said that he is in possession of the
things in fact. To possess one would have to have a thing under his
physical control. If one captures a wild animal, he get possession of it
but if the animal escapes from his control, he looses possession. It
implies that things not amenable in any manner to human control
cannot form the subject matter of possession like one cannot possess
sun, moon or the stars etc. Extending the above concept, "Salmond"
says that one can have a tiling in his control without actually holding
or using it at every given moment of time like possession of a coat
even if one has taken it off and put down or kept in the cupboard.
Even if one falls asleep, the possession of the coat would remain with
him. If one is in such a position, has to be able in the normal course of
events to resume actual control when one desires, the possession in
fact of the thing is there. Another factor relevant to the assessment of
control is the power of excluding other people. The amount of power

that is necessary varies according to the nature of the object.

Hon’ble Andhra Pradesh High Court in the case of Gaddam
Vekayamma Vs. Gaddan Veerayya reported in (1956) Andh LT 77:
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(1956) Andh WR 988(NOC)(DB), observed that “possession” means

the state of owning or having in one’s hand or power.

Then comes "possession in law". A man, in law, would possess only
those things which in ordinary language he would be said to possess.
But then the possessor can be given certain legal rights such as a right
to continue in possession free from interference by others. This
primary right in rem can be sup-ported by various sanctioning rights
in personem against those who violates the possessor's primary right;
can be given a right for compensation for interference and a
dispossession and the right to have his possession restored from the

encroacher.

36. Possession confers on the possessor all the rights of the owner except

37.

as against the owner and prior possessors. "Possession in law" has the

advantage of being a root of title.

In "Black's Law Dictionary" Seventh Edition (1999), published by
West Croup, St. Paul, Minn., 1999, at page 1183, the word

“possession” has been defined as under:--

"possession. 1. The fact of having or holding property in one's
power; the exercise of dominion over property. 2. The right
under which one may exercise control over something to the
exclusion of all others; the continuing exercise of a claim to the
exclusive use of a material object. 3. Something that a person

owns or controls.”

38. In "Words and Phrases" Permanent Edition, Vol. 33 (1971),

39.

published by St. Paul, Minn. West Publishing Co., at pages 91-92, the

word “possession’ has been defined as under:--

“Possession 1s that condition of fact under which one can
exercise his power over a corporeal thing to the exclusion of all

others.”

It will be apt to mention herein that Section 18 of the Act, 2016, only
talks about possession and it is admitted case of the applicants that

they have taken possession of the aforesaid flat on 28.03.2016 and not
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only living in the said unit but also paying the maintenance and

electricity charges etc.

The applicants failed to demonstrate any error apparent on the face of
record or law in the order dated 21.03.2022 and if the applicants are
aggrieved by the finding on issue no. (7) of the above order and the
directions of this Tribunal dated 21.03.2022, it is open for them to
challenge the same before appellate forum provided under the Act

2016.

In view of the above analysis, we do not find any error apparent on
the face of record in the order dated 21.03.2022, passed by the
Tribunal in Appeal No. 724 of 2021. No material or patent error,
manifest on the face of the order, resulting in miscarriage of justice
has been pointed out in the review application. Accordingly the

instant review petition is dismissed.

Dated: 24" May, 2024 (Sanjai Khare) (D.K. Arora)
Shakir



