THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

APPEAL-738/2023

ASTEROID SHELTERS HOMES PVT.LTD.  eeeeeveeeeee Appellant
Versus
ANIL KUMAR SINGH BISWAS e Respondent
Counsel for Appellant Counsel for Respondent
HARSHIT BATRA ASHUTOSH KUMAR
SHUKLA

Hon’ble Mr. Justice Suneet Kumar, Chairman
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member

Heard learned counsel for the appellant judgment debtor and learned counsel

appearing for the respondent decree holder.

Learned Regulatory Authority had allowed the complaint, instituted by the
respondent allottee, on 21.12.2021, inter alia, directing payment of delay
interest w.e.f. 01.07.2019 till the date of OC/CC or possession whichever is
later. Pursuant thereof, appellant issued an offer of possession dated

13.01.2022, along with, computation of accounts.

Learned counsel for appellant submits that in the execution proceedings
pending before UP RERA, appellant had submitted a compliance report,
however, the executing authority without taking into notice of the
compliance report, passed the impugned order wherein it is noted that the

appellant failed to file compliance report. Hence, the present appeal.

We have perused the compliance report dated 17.06.2022 with the assistance

of learned counsel for parties.

The compliance report primarily incorporates the computation submitted

along with the offer of possession dated 13.01.2022.



Learned counsel for respondent decree holder submits that during pendency
of the appeal, possession of the unit came to be handed over on 10.02.2025,
on the directions of this Tribunal. In view thereof, as per the judgment and
decree of UP RERA dated 21.12.2021, appellant decree holder shall be
entitled to delay interest w.e.f. 01.07.2019 to 10.02.2025 i.e. the date of

handing over the possession of the unit.

In so far as the super built up area recorded in the allotment letter dated
17.12.2018, is at 229 sq. ft., which includes carpet at 112.64 sq ft. and
balcony area at 33.09 sq ft. As against the super built up area at 229 sq. ft.
the appellant-promoter has taken money from the allottee for 262 sq. ft. super
built up area. In this backdrop, it is submitted by the respondent that the area
of 33.09 sq. ft. being charged separately for balcony is not admissible and
due. It is further not being disputed that the carpet area on the spot is
approximately at 93 sq. ft. as per the allotment letter.

The learned counsel for the appellant, on being confronted, submits that to
the super built up area at 229 sq ft., the area of balcony at 33.09 sq. ft. is
added it works out at 262 sq. ft. It is submitted that the balcony area has to
be added to the super built up area. The promoter, therefore, charged for the
balcony while determining the super area. This fact is, further, fortified that
the carpet area that is being offered after construction, is not in dispute. The
submission of learned counsel for the appellant is that the executing authority
has primarily not considered their objection with regard to the balcony area,

hence, promoter is prejudiced by the impugned order.

On perusal of record and the objections, and having regard to the documents,
including, allotment letter brought on record, we have considered the
objections of the appellant-judgment debtor on merit, which satisfies the

principles of natural justice.



10.

I1.

12.

13.

14.

On specific query, learned counsel for the appellant submits that while
computing the super built up area would include the area of the balcony,
therefore, the area of the balcony cannot exclusively be outside the super
built up area. In the circumstances, the submission of learned counsel for the
appellant that the area of balcony is to be added subsequently to the super
built up area, is misconceived. The objection of the appellant in the execution
proceedings lacks merit. The respondent is entitled for refund of the
additional amount charged towards 33.09 sq. ft. for the balcony area, in

addition to the super built up area.

Our attention has been drawn to the recovery certificate dated 04.11.2023
issued by the U.P. RERA, wherein, the money charged by the appellant for
the additional area at 33.18 sq. ft. has been computed and directed to be
recovered from the appellant. The recovery certificate was placed on record
by the respondent in their reply submitted in March 2024. The appellant has
not challenged the computation made in the recovery certificate till now. In
the circumstances, we do not find any merit in the submission of learned
counsel for the appellant that the area towards balcony is required to be added

to the super built-up area subsequently.

It is clarified that no other point/ground raised in the objection before the

executing authority is being pressed.

In the circumstances, having due regard to the material brought on record,
we do not find any illegality or infirmity in the impugned order dated
05.09.2023 passed in Complaint No. NCR144/01/68435/2021 (Anil Kumar
Singh Biswas Vs. Asteriod Shelters Homes Pvt. Ltd.) and consequential
recovery certificate dated 04.11.2023 issued by the U.P. RERA.

The appeal, being devoid of merit, is accordingly, dismissed.



15. The executing authority is directed to execute the recovery certificate (RC)
to its logical end. The amount deposited by the appellant-judgment debtor in
compliance of Section 43(5) of the Act to be remitted to U.P. RERA for

disbursement in accordance with law.
16. Registry to comply.

17. No order as to costs.

(Devindar Singh Chaudhry) (Suneet Kumar)

Dated: 14.08.2025
SYEDTANVEER



