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Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman
Hon’ble Mr. Rajiv Misra, Administrative Member

1. Heard Sri Anurag Arora, learned counsel for the applicant and Sri
Saghar Mehdi, learned counsel for the respondent, on the
application for condonation of delay.

2. Submission of learned counsel for the applicant is that the
Regulatory  Authority decided the complaint of the
complainant/respondent vide order dated 27.06.2018. Thereafter
the applicant filed an application for rectification of order dated
27.06.2018 which was dismissed on 11.06.2019. The email of the
order dated 11.06.2019 deciding the rectification application was
communicated to the applicant on 10.07.2019. The applicant was
vigilant for safeguard of his legitimate rights and interest but under
extreme circumstances beyond its control it could not file the
appeal. The limitation would be counted from the date of disposal
of the rectification application because the cause of action was
continuing till the disposal of the rectification application. Though
the appeal has been filed within limitation but under the

aforementioned facts and circumstances the delay has occurred in



filing the appeal and the same be condoned to meet the ends of
justice.

Sri Saghar Mehdi, learned counsel for the respondent, while
opposing the application for condonation of delay, submitted that
the applicant is required to file two appeals, one against the original
order dated 27.06.2018 and the other against the order dated
11.06.2019 rejecting the rectification application as according to
Section 43(5) of the Act 2016, any person aggrieved by any
direction or decision or order made by the Authority or by an
Adjudicating Officer under this Act, may prefer an appeal before
the Appellate Tribunal and in support of his submission he placed
reliance on the judgment of Hon’ble Karnataka High Court in the
case of Kothari Industrial Corporation Vs. Agricultural Income
Tax Officer, reported in ILR 1998 KAR 1510 and further
submitted that single appeal against two orders of RERA is not
maintainable and if the applicant/appellant files separate appeals
then limitation is required to be examined from the date of the
respective orders.

We have examined the submissions of the learned counsel for the
parties and gone through the record.

The admitted position is that the applicant being aggrieved by the
order of RERA dated 27.06.2018 preferred an application for
rectification and the same was rejected vide order dated 11.06.2019.
As per submission of the learned counsel for the applicant the order
on the application for rectification was uploaded and communicated
to the applicant on 10.07.2019 and the present appeal was filed on
09.09.2019.



For the purpose of consideration of the application for condonation
of delay of the applicant/appellant, we are required to examine as to
whether sufficient cause has been shown/explained for condoning
the delay or not. But before that we would like to answer the issue
raised by the learned counsel for the respondent regarding filing
separate appeals against the original order of RERA dated
27.06.2018 and the order dated 11.06.2019 passed on the
rectification application. As per provisions of Section 43(5) of the
Act any person aggrieved by any direction or decision or order
made by the Authority or by an Adjudicating Officer under this
Act, may prefer an appeal before the Appellate Tribunal. Section
39 of the Act empowers the Regulatory Authority to rectify its
order at any time within a period of two years from the date of the
order made either suo moto or if the mistake is brought to its notice
by any party within a period of two years from the date of the order.
The issue regarding maintainability of appeal against rejection
order of review petition was examined by Hon’ble Supreme Court
in the case of Minicipal Corporation of Delhi Vs. Yashwant Singh
Negi, reported in (2013)2 SCR 550 and it was held that any one
aggrieved by the decree or order of the Tribunal or Court shall have
to challenge within the time stipulated by law, the original decree
and not the order dismissing the review petition because on
dismissal of review petition the principle of merger does not apply.
The relevant paras 3 and 4 of the aforesaid judgment read as under:-

“3. We find ourselves unable to agree with the views

expressed by this Court in Eastern Coalfields Limited
(supra). In our view, once the High Court has refused to



entertain the review petition and the same was dismissed
confirming the main order, there is no question of any
merger and the aggrieved person has to challenge the
main order and not the order dismissing the review
petition because on the dismissal of the review petition the
principle of merger does not apply. In this connection
reference may be made to the Judgment of this Court in
Manohar S/o Shankar Nale and others v. Jaipalsing S/o
Shivialsing Rajput and others (2008) 1 SCC 520 wherein
this Court has taken the view that once the review petition
is dismissed the doctrine of merger will have no
application whatsoever. This Court in DSR Steel (Private)
Limited v. State of Rajasthan and others (2012) 6 SCC 782
also examined the various situations which might arise in
relation to the orders passed in review petitions. Reference
to paragraphs 25, 25.1, 25.2 and 25.3 is made, which are
extracted below for ready reference:

“25. Different situations may arise in relation to
review petitions filed before a court or tribunal.

25.1. One of the situations could be where the
review application is allowed, the decree or order
passed by the court or tribunal is vacated and the
[pic]appeal/proceedings in which the same is made
are reheard and a fresh decree or order passed in
the same. It is manifest that in such a situation the
subsequent decree alone is appealable not because
it is an order in review but because it is a decree
that is passed in a proceeding after the earlier
decree passed in the very same proceedings has
been vacated by the court hearing the review
petition.

25.2. The second situation that one can conceive of
is where a court or tribunal makes an order in a
review petition by which the review petition is
allowed and the decree/order under review is
reversed or modified. Such an order shall then be a
composite order whereby the court not only vacates



the earlier decree or order but simultaneous with
such vacation of the earlier decree or order, passes
another decree or order or modifies the one made
earlier. The decree so vacated reversed or modified
is then the decree that is effective for the purposes of
a further appeal, if any, maintainable under law.

25.3. The third situation with which we are
concerned in the instant case is where the revision
petition is filed before the Tribunal but the Tribunal
refuses to interfere with the decree or order earlier
made. It simply dismisses the review petition. The
decree in such a case suffers neither any reversal
nor an alteration or modification. It is an order by
which the review petition is dismissed thereby
affirming the decree or order. In such a contingency
there is no question of any merger and anyone
aggrieved by the decree or order of the Tribunal or
court shall have to challenge within the time
stipulated by law, the original decree and not the
order dismissing the review petition. Time taken by
a party in diligently pursing the remedy by way of
review may in appropriate cases be excluded from
consideration while condoning the delay in the filing
of the appeal, but such exclusion or condonation
would not imply that there is a merger of the
original decree and the order dismissing the review
petition.”

4. We are in complete agreement with the principle
laid down by this Court in DSR Steel (Private)
Limited (supra) and applying the 3rd situation
referred to therein in paragraph 25.3, we are
inclined to dismiss this special leave petition. We
find force in the contention made by the learned
senior counsel appearing for the respondent that
this SLP is not maintainable, since the main order
was not challenged but only the order passed in the
review petition alone was challenged in this SLP.



Hence, the SLP is, therefore, not maintainable and

the same is dismissed.”
The issue of challenge only to the order rejecting the rectification
application was recently examined by this Tribunal in Appeal
No.01/2019 (Brijendra Singh Vs. M/S Garv Buildtech Private
Limited) decided on 24.08.2021 and while relying on the judgment
of Hon’ble Supreme Court in the case of Minicipal Corporation of
Delhi Vs. Yashwant Singh Negi (supra) the appeal was dismissed
on the ground that there is no relevancy of rectification without
challenging the original order if the same has been rejected and
only rejection of rectification is challenged. It is settled position of
law that if an order by which review petition/rectification is
dismissed thereby affirming the decree or order, in such
contingency there is no question of any merger and any person
aggrieved by the decree or order shall have to challenge within the
time stipulated by law the original decree and not the order
dismissing the rectification application. The time taken by a party
in diligently pursuing the remedy by way of review/rectification in
appropriate cases is to be excluded while condoning the delay in

filing the appeal.

Further in case of Esha Bhattacharjee Vs. Managing Committee
of Raghunathpur Nafar Academy and others [(2013)12 SCC
649] Hon'ble Apex Court enunciated broad principles in paras 21
and 22 which are extracted below:--

“21. From the aforesaid authorities the principles that can broadly
be culled out are:



21.1 (i) There should be a liberal, pragmatic, justice oriented, non-
pedantic approach while dealing with an application for
condonation of delay, for the courts are not supposed to legalise
injustice but are obliged to remove injustice.

21.2 (ii) The terms “sufficient cause’ should be understood in their
proper spirit, philosophy and purpose regard being had to the fact
that these terms are basically elastic and are to be applied in
proper perspective to the obtaining fact-situation.

21.3 (iii) Substantial justice being paramount and pivotal the
technical considerations should not be given undue and uncalled
for emphasis.

21.4 (iv) No presumption can be attached to deliberate causation of
delay but, gross negligence on the part of the counsel or litigant is
to be taken note of.

21.5 (v) Lack of bona fides imputable to a party seeking
condonation of delay is a significant and relevant fact.

21.6 (vi) It is to be kept in mind that adherence to strict proof
should not affect public justice and cause public mischief because
the courts are required to be vigilant so that in the ultimate
eventuate there is no real failure of justice.

21.7(vii) The concept of liberal approach has to encapsulate the
conception of reasonableness and it cannot be allowed a totally
unfettered free play.

21.8 (viii) There is a distinction between inordinate delay and a
delay of short duration or few days, for to the former doctrine

of prejudice is attracted whereas to the latter it may not be
attracted. That apart, the first one warrants strict approach
whereas the second calls for a liberal delineation.

21.9 (ix) The conduct, behavior and attitude of a party relating to
its inaction or negligence are relevant factors to be taken into
consideration. It is so as the fundamental principle is that the
courts are required to weigh the scale of balance of justice in
respect of both parties and the said principle cannot be given a
total go by in the name of liberal approach.

21.10 (x) If the explanation offered is concocted or the grounds
urged in the application are fanciful, the courts should be vigilant
not to expose the other side unnecessarily to face such a litigation.



21.11 (xi) It is to be borne in mind that no one gets away with
fraud, misrepresentation or interpolation by taking recourse to the
technicalities of law of limitation.

21.12(xii) The entire gamut of facts are to be carefully scrutinized
and the approach should be based on the paradigm of judicial
discretion which is founded on objective reasoning and not on
individual perception.

21.13(xiii) The State or a public body or an entity representing a
collective cause should be given some acceptable latitude.

22. To the aforesaid principles we may add some more guidelines
taking note of the present day scenario. They are:

22.1 (a) An application for condonation of delay should be drafted
with careful concern and not in a haphazard manner harbouring
the notion that the courts are required to condone delay on the
bedrock of the principle that adjudication of a lis on merits is
seminal to justice dispensation system.

22.2 (b) An application for condonation of delay should not be
dealt with in a routine manner on the base of individual philosophy
which is basically subjective.

22.3(c) Though no precise formula can be laid down regard being
had to the concept of judicial discretion, yet a conscious effort for
achieving consistency and collegiality of the adjudicatory system
should be made as that is the ultimate institutional motto.

22.4 (d) The increasing tendency to perceive delay as a non-serious
matter and hence, lackadaisical propensity can be exhibited in a
nonchalant manner requires to be curbed of course, within legal
parameters.”

In Arjun Singh V. Mohindra Kumar AIR 1964 SC 993 the
Supreme Court explained the difference between a “good cause”
and a “sufficient cause” and observed that every “sufficient cause”
is a good cause and vice versa. However if any difference exists it
can only be that the requirement of good cause is complied with on
a lesser degree of proof than that of “sufficient cause”.

Further the expression “sufficient cause” should be given a liberal

interpretation to ensure that substantial justice is done, but only so



10.

long as negligence, inaction or lack of bona fides cannot be imputed
to the party concerned, whether or not sufficient cause has been
furnished, can be decided on the facts of a particular case and no
straitjacket formula is possible. (Vide: Madanlal V. Shyamlal AIR
2002 SC 100; and Ram Nath Sao @ Ram Nath Sahu and Ors. V.
Gobardhan Sao and Ors. AIR 2002 SC 120)

In Basawaaj and Ors V. Th Spl. Land Acquisition Officer: (2013)
14 SCC 81,the Hon'ble Apex Court in para 9 & 15 pleased to
observe that:

“9. Sufficient cause is the cause for which Defendant could
not be blamed for his absence. The meaning of the word
“sufficient” is “adequate” or “enough”, inasmuch as may
be necessary to answer the purpose intended. Therefore,
the word “sufficient” embraces no more than that which
provides a platitude, which when the act done suffices to
accomplish the purpose intended in the facts and
circumstances existing in a case, duly examined from the
view point of a reasonable standard of a cautious man. In
this context, “sufficient cause’ means that the party should
not have acted in a negligent manner or there was a want
of bona fide on its part in view of the facts and
circumstances of a case or it cannot be alleged that the
party has “not acted diligently” or “remained inactive”.
However, the facts and circumstances of each case must
afford sufficient ground to enable the Court concerned to
exercise discretion for the reason that whenever the Court
exercises discretion, it has to be exercised judiciously. The
applicant must satisfy the Court that he was prevented by
any “sufficient cause” from prosecuting his case, and
unless a satisfactory explanation is furnished, the Court
should not allow the application for condonation of delay.
The court has to examined whether the mistake is bona fide
or was merely a device to cover an ulterior purpose."

15. The law on the issue can be summarized to the effect
that where a case has been presented in the court beyond



11.

12.

(a)

(b)

(©)

limitation, the applicant has to explain the court as to what
was the “sufficient cause” which means an adequate and
enough reason which prevented him to approach the court
within limitation. In case a party is found to be negligent,
or for want of bona fide on his part in the facts and
circumstances of the case, or found to have not acted
diligently or remained inactive, there cannot be justified
ground to condone the delay. No court could be justified in
condoning such an inordinate delay by imposing any
condition whatsoever. The application is to be decided
only within the parameters laid down by this Court in
regard to the condonation of delay. In case there was no
sufficient cause to prevent a litigant to approach the court
on time condoning the delay without any justification,
putting any condition whatsoever, amounts to passing an
order in violation of the statutory provisions and it
tantamount to showing utter disregard to the legislature.”
In Balwant Singh (dead) Vs. Jagdish Singh & Ors [(2010) 8

SCC 685], the Hon’ble Supreme Court explained the expression
“sufficient cause” to mean the presence of legal and adequate

reasons.

The judgment relied by the learned counsel for the respondent i.e.
Kothari Industrial Corporation Vs. Agricultural Income Tax
Officer (supra) considers the following three questions:--
Whether the proceedings for rectification will be governed by the
law as it stood on the date of the order sought to be rectified or
the law as it stands on the date of initiation of rectification
proceedings;

Whether the period of limitation is for passing the order of
rectification or for initiation of proceedings for rectification;
Where an order of an authority is rectified, whether the original

order merges with the order of rectification; and in the event of a



second rectification, whether the period of limitation for such
subsequent rectification should be reckoned from the date of

original order or the date of the order of first rectification.

While answering question (a) it was held that the period of
limitation for the proceedings for rectification will have to be
reckoned with reference to the period prescribed under Section
37 of the Income Tax Act, 1957. Thus the period of limitation
for the rectification proceedings in these cases is five years from

the date of the order proposed to be rectified.

While answering question (b) it has been observed by Hon’ble
Karnataka High Court that the period of limitation is not for
passing the order of rectification, but only for initiating the
proceedings for rectification under Section 37 of the Income Tax
Act 1957 and it is sufficient if a notice is issued by the assessing
authority, appellate authority or revising authority, proposing
rectification in respect of his order, or by the assessee seeking
rectification, within the period of five years. Once a notice is
issued, invoking the power of rectification within the prescribed
period, the order or rectification can be passed, after expiry of the

prescribed period of five years.

The third question under consideration was that when an order of
assessment is rectified, whether the original order merges with
the order of rectification and the Hon’ble Karnataka High Court
opined that application of doctrine of merger depends on the

nature of the appellate or revisional order in each case and the



13.

scope of statutory provisions conferring the appellate or
revisional jurisdiction. Further when an application for
rectification is allowed, the original order is rectified or corrected
and there is no merger where the subsequent order is passed by
the same authority, either by way of review or rectification.
When the authority grants an application for review of an order,
the order in regard to which review is granted stands vacated or
set aside and the order subsequently passed on review will
supersede the original order. There is neither merger nor
supersession when a mistake in an order is rectified. Where an
order of an authority is rectified by the said authority in regard to
a specified subject or issue, the period of limitation for a second
rectification should be reckoned from the date of the original
order, if the subject matter of the second rectification is different
from the subject matter of the first rectification. If the second
rectification is, however, in regard to the subject matter of the
first rectification, the period of limitation should be reckoned
from the date of the first rectification order.

Further, on rejection of rectification application the original order
remains the same. In such a contingency there is no question of
any merger and any person aggrieved by the original order shall
have to challenge the same and not the order dismissing the
rectification application and if the applicant challenges the order
of dismissal of rectification application, it will not affect the
challenge to the original order. The time consumed in dismissal

of the rectification application is required to be excluded from



14.

15.

16.

17.

18.

consideration while examining the delay in filing the appeal,

being sufficient cause.

On examining the cause shown by the applicant for condonation
of delay, we found that the applicant preferred a rectification of
the order dated 27.06.2018 and the same was rejected vide order
dated 11.06.2019 and was communicated to the applicant by
RERA on 10.07.2019. The 60 days’ limitation expired on
08.09.2019. The present appeal has been filed on 09.09.2019. At
the most we can say that the delay is of one day in filing the

present appeal.

As far as merit of the order on the rectification application or its
maintainability is concerned that can only be examined once the
delay is condoned and the present defective appeal is registered

as Regular Appeal.

On examining the cause shown by the applicant and the objection
of the respondent we allow the application for condonation of
delay and the delay of one day is condoned. Let this defective
appeal be converted into Regular Appeal.

List this case for hearing on 11.11.2021.

In the meantime the parties are directed to exchange the
pleadings if the same have already not been exchanged, and file
the same in the Registry at least one week before the next date of

listing, after uploading the same on the e-portal of the Tribunal.



(Rajiv Misra) (D.K. Arora)

Dated: 05.10.2021
SHAKIR



