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THE UTTAR PRADESH REAL ESTATE APPELLATE
TRIBUNAL AT LUCKNOW.

Appeal No. D436/2023
Uppal Chadha Hi-Tech Developers Pvt.Ltd. ............ Appellant.
Versus
Aneeta Rathee @~ ...l Respondent.

Hon’ble Mr. Sanjai Khare, Judicial Member
Hon’ble Mr. Rameshwar Singh, Administrative Member

Heard Sri Amit Yadav, learned counsel for appellant and Sri Tushar
Bahadur, learned counsel for respondent on application for

condonation of delay and its objections.

Present appeal has been filed against the impugned order dated
02.07.2020, which was uploaded on 17.07.2020. Present appeal has
been filed on 30.03.2022.

Learned counsel for appellant submits that period of delay is covered
by the judgment of Hon’ble Supreme Court, passed in Suo Motu
Writ Petition (Civil) No.03 of 2020, by which Covid period from
14.03.2022 to 28.02.2022 has been exempted from the limitation point
of view and further 90 days’ time has been extended for limitation
period. He further submits that present appeal has been filed in this

extended period.



8.1

8.2

8.3

On the basis of above facts and circumstances, the period of delay is
covered by the aforesaid judgment of Hon’ble Supreme Court and
therefore, application for condonation of delay in filing the appeal is

liable to allowed.

In view of above, application for condonation of delay in filing appeal
is allowed. Delay in filing the appeal is condoned. Registry is

directed to convert this defective appeal into regular appeal.

On the consent of learned counsel for parties, we proceed to hear the

appeal on merits.

Present appeal has been filed by the appellant purely challenging the
impugned order dated 02.07.2020, passed by the Regulatory Authority
in Complaint No.NCR145/12/1217/2019 (Anita Rathee Vs. Uppal
Chadha Hi-Tech Developers Pvt.Ltd), regarding the delay interest

period only on the ground of Farmers’ agitation.

Heard Sri Amit Yadav, learned counsel for appellant and Sri Tushar

Bahadur, learned counsel for respondent on and its objections.

Brief facts of the matter giving rise to the instant appeal are that a
residential Plot Allottee Arrangement was executed between the
appellant and respondent on 15.02.2011 with regards to Plot No. 155

in Sector 3 admeasuring about 485 sq. yds.

Subsequently on mutual agreement to provide the possession of plot
expeditiously, a letter of Intimation for offer of possession dated
19.11.2019 was preferred to the respondent with regards to Plot No.
73 in Sector 3 admeasuring about 486 sq. yds.

It 1s further submitted that the possession of the allotted unit could not
be handed over to the appellant 3 due to agitation of farmers and the

same was beyond control of the respondent.



8.4

8.5

8.6

8.7

8.8

8.9

The development work of the aforesaid scheme was stalled on account
of the continuous agitation of the farmers resulting into civil
disturbance on the spot/site. It is further submitted that even in the
land which had been acquired by the appellant, the development work
was being obstructed by the anarchic elements by means of dharna
and aggressive movements. As such the construction of the scheme
got delayed and the same was beyond control of the Appellant. It is
further submitted that the appellant has also suffered undue delays in
construction and completion process due to restrictions imposed by

the Hon’ble National Green Tribunal (NGT).

In the aforesaid regard a detailed application dated 15.04.2019
addressed to the Principal Secretary, department of housing and urban
development was also preferred by the appellant and requested for the
extension of time of 5 years for the 4 completion/development of the

project.

The respondent has voluntarily signed the agreement and therefore
agreed to the terms and conditions of the same, the ground of delay

interest does not hold any substance.

The Uttar Pradesh Real Estate (Regulation and Development) Act
2016 (hereinafter referred to as “RERA Act” for the sake of brevity)
came into force with effect from 01.05.2016.

After coming into force of RERA Act the respondent preferred
Complaint No. NCR145/12/1217/2019 before the learned Uttar
Pradesh Real Estate Regulatory Authority.

While passing the impugned Order dated 02.07.2020, learned
Authority failed to appreciate 5 the fact that the aforesaid scheme was
floated by the Appellant prior to coming into force of RERA Act,
2016, as such the instant case ought to have been governed with the
already agreed terms and conditions 1.e. terms and conditions

mentioned in the brochure of the scheme.



8.10 While passing the impugned Order dated 02.07.2020 Learned

Authority failed to consider that as per agreed terms and conditions

mentioned in the Plot Allottee(s) Arrangement, the respondent is not

entitled for claiming the compensation/interest.

8.11 The RERA Act, 2016 has come into force with effect from 1st May,
2016 and as per section 1 (3) of RERA Act, it is provided that the Act

shall came into force on such date as the Central Government may by

notification in the Official Gazette, appoint. As such, RERA Act, 2016

is prospective Act and no provision of the RERA Act, shall be given

effect to with any retrospective date.

The appellant has preferred the present appeal against the impugned

order dated 02.07.2020 on the following amongst other grounds: -

A.

Because the impugned order dated 02.07.2020 suffers from
material irregularity and has been passed without application of

the judicial mind.

Because while passing the impugned Order dated 02.07.2020,
learned Authority failed to appreciate the fact that the aforesaid
scheme was floated by the Appellant prior to coming into force
of RERA Act, 2016, as such the instant case ought to have been
governed with the already agreed terms and conditions i.e.

terms and conditions mentioned in the brochure of the scheme.

Because the development work of the aforesaid scheme was
stalled on account of the continuous agitation of the farmers
resulting into civil disturbance on the spot/site. As such the
construction of the scheme got delayed and the same was

beyond control of the Appellant.



D. Because the impugned order dated 02.07.2020 suffers from
material irregularity and has been passed without application of

the judicial mind.

10. The appellant has sought the relief that this Hon’ble Tribunal may
be pleased to set aside the impugned order dated 02.07.2020 to the
extent that interest at the rate of MCLR+1 percent from 16.02.2015
till date of offer of possession or date of O.C./C.C., whichever is

later, in the interest of Justice.

11. Learned counsel for respondent has filed objections on behalf of

respondent denying the averments made in the memo of appeal.

11.1 While denying the averments made in the memo of appeal, learned
counsel for respondent submits that the respondent had neither
received the letter of intimation for offer of possession dated
19.11.2019 as stated by the appellant with regard to the changed
plot no.73 in Sector 3 admeasuring about 486 sq.yds nor any mutual
agreement/understanding was carried out between the appellant and
the respondent in respect to the aforesaid contentions of the

appellant.

11.2 Learned counsel for respondent further submits that the appellant is
duty bound to provide the possession as per the promised timeline.
Further the terms force majeure has been explained in Section 6 of
the Act of 2016, wherein it has been mentioned that the registration
granted under Section 5 may be extended by the Authority on an
application made by the promoter due to force majeure, in such
form and on payment of such fee as may be specified by regulations
made by the Authority. The explanation to Section 6 defines the

force majeure.

11.3 In Civil Appeal No0.950/2017 (Vikram Chatterjee and others Vs.
Union of India and Ors), the Hon’ble Supreme Court has defined

Force Majeure as under :-



11.4

11.5

11.6

11.7

"Force Majeure shall mean a case of war, flood, drought, fire,
cyclone, earthquake or any other calamity caused by nature".

As such the reasons for the delay in the construction of the project
are unjustified. Furthermore, the appellant had collected payment

from the respondent during this period also.

The scheme of the appellant fall within category of Ongoing project
and the appellant duly registered his project before the RERA
Authority, hence the provision of RERA Act 2016 will be
applicable on the present project/township of the appellant.

Learned counsel for respondent submits that the appellant has
Intentionally and deliberately did not provide the timeline for
providing the possession of the unit allotted to the respondent in its
agreement. However, the Hon'ble Apex Court in M/S Fortune
Infrastructure Vs Trevor Diima & Ors, was pleased to hold that the
period of 3 years is sufficient for completion of project. As such
there is a default of providing the possession of the unit allotted to
the appellant on time and she is entitled to seek the refund of
amount paid by her along with interest under Section 18 of the Act

2016.

The appellant himself has admitted that the respondent is bound by
the Plot Allottee(s) Arrangement, therefore the appellant will also
be bound by the terms and conditions of the Plot Allottee(s)
Arrangement are denied. Partial completion certificate is self-
contradictory with the contents of the partial completion certificate

and as such cannot be relied upon.

Appellant intentionally tried to mislead the Hon'ble Tribunal,
therefore the appeal of the appellant must be dismissed with cost as
the appellant did not approach this Hon'ble Tribunal with clean

hands and the respondent has referred on paragragh 53 of Amar



11.8

11.9

Singh Vs. Union of India and others, decided by Hon’ble Apex

Court as under :-

53. Courts have, over the centuries, frowned upon litigants
who, with intent to deceive and mislead the courts,
initiated proceedings without full disclosure of facts.
Courts held that such litigants have come with "unclean
bands" and are not entitled to be heard on the merits of
their case.

Further the appellant was under an obligation to fulfill all
the conditions as mentioned in the partial completion
certificate and to seek/obtain the complete completion
certificate, however as per the available records the
appellant has till date either has not obtained the complete
completion certificate or has not annexed / filed the
complete completion certificate. Further at the time of
registration of the project of the appellant namely
UCHDPL-Sector-4-Plots, the appellant himself declared
the date of completion of the said project to be on 31-07-
2018, which itself is contradictory to the date specified on
the partial completion certificate as if the project have
already obtained the completion prior to the
implementation of the Act of 2016, then in no occasion the
appellant would have declared the date of completion to be

on 31-07-2018.

The grounds of appeal are wrong, false and incorrect as well as
misleading to the Hon'ble Tribunal hence denied. In reply it is
submitted that the impugned order, passed by the Learned Authority
below is passed as per the provisions of the Act of 2016.

In reply it is respectfully submitted that the scheme of the appellant
fall within category of Ongoing project and the appellant registered
the project before the Rera Authority, hence the provision of Rera

Act 2016 is applicable on the appellant as well as Ongoing project.



12.

As such the reasons for the delay in the construction of the project are

unjustified.

Learned counsel for the appellant mainly pressed ground ‘C’ of appeal
(delay due to farmers agitation). In order to analyze the issue involved

in this appeal, following question is framed :

(1) “Whether on account of “farmers’ agitation”, the exemption of

force majeure can be given to the appellant/promoter.”

12.1 The appellant/promoter has pleaded for being given the benefit of force

12.2

12.3

12.4

majeure (Farmers’® Agitation) on account of delay caused by external
circumstances which were beyond the control of appellant/promoter.
Appellant/promoter has submitted that interruption in development
work was caused due to action initiated by farmers’ agitation and

protest, which delayed the project.

The force majeure has been explained in Section 6 of the Act of 2016.
The explanation to Section 6 defines the force majeure, that “the
expression "force majeure" shall mean a case of war, flood, drought,
fire, cyclone, earthquake or any other calamity caused by nature

affecting the regular development of the real estate project.”

In Civil Appeal No. 940/2017 (Vikram Chatterjee and Ors. Vs. Union
of India and Ors.), the Hon’ble Supreme Court has defined Force
Majeure as under:- “Force Majeure shall mean a case of war, flood,
drought, fire, cyclone, earthquake or any other calamity caused by

nature”.

Under Rule 7.1, of the Real Estate (Regulation and Development)
(Agreement for Sale/Lease) Rules 2018, the procedure and conditions
of possession of the apartment/ plot along with situation, which can be
called as force majeure, has been defined and prescribed. Rule 7.1 is

extracted as follows:-



12.5

7. POSSESSION OF THE APARTMENT/PLOT 7.1 *“........ The
Promoter assures to hand over possession of the
[Apartment/Plot] along with ready and complete Common Areas
with all specifications, amenities and facilities of the Project in

place on - , unless there is delay or failure due

to war, flood, drought, fire, cyclone, earthquake or any other
calamity caused by nature affecting the regular development of
the real estate project (“Force Majeure”). If, however, the
completion of the Project is delayed due to the Force Majeure
conditions then the Allottee agrees that the Promoter shall be
entitled to the extension of time for delivery of possession of the
[Apartment/Plot] :

Provided that such Force Majeure conditions are not of a
nature which make it impossible for the contract to be
implemented. The Allottee agrees and confirms that, in the event
it becomes impossible for the Promoter to implement the project
due to Force Majeure conditions, then this allotment shall stand
terminated and the Promoter shall refund to the Allottee the
entire amount received by the Promoter from the allotment
within 120 days from that date. The Promoter shall intimate the
Allottee about such termination at least thirty days prior to such
termination. After refund of the money paid by the Allottee, the
Allottee agrees that he/she shall not have any rights, claims etc.
against the Promoter and that the Promoter shall be released
and discharged from all its obligations and liabilities under this

»

Agreement... .....

Force majeure circumstances given in the Explanation of Section 6 of
Act, 2016, First para of Rule 7.1 of U.P. Real Estate (Regulation and
Development) Rules, 2016 and judgment of Hon’ble Supreme Court
passed in Vikram Chatterjee and Ors. Vs. Union of India (supra) make
it very clear that force majeure includes only events caused by natural
calamity. It does not include events caused by human

interference/activity.



12.6

12.7.

10

A perusal of the Registration Booklet indicates that clause 22 of the
plot allottee’s mentions that “ALLOTTEE agrees that the Allotment
of the 'PLOT' is subject to force majeure clause which inter-alia
include delay on account of non-availability of steel, cement or any
other materials for developing the area and implementation of the
Scheme, or water supply or electric power or slow down strike or due
to a dispute with the construction agency employed by the
DEVELOPER, civil commotion or by reason of war, or enemy action
or earthquake or any act of God, delay in certain decisions/clearances
from statutory body(ies), or if non-delivery of possession is as a result
of any notice, order, rules or notification of the Government and/or
any other public or Competent Authority or for any other reason(s)
beyond the control of the DEVELOPER and for any of the aforesaid
event, the DEVELOPER shall be entitled to a reasonable
corresponding extension of the lime of delivery of possession of the
said 'PLOT on account of force majeure circumstances and In such
eventually the ALLOTTEE(S) will not claim any amount of money by
way of refund/damages/compensation/interest, etc. from the
DEVELOPER. In case of the DEVELOPER abandoning the scheme
for any reason beyond its control then the DEVELOPER'S liability
shall be limited to the refund of the amount paid by the
ALLOTTEE(S) as per the terms of Allotment Letter. It is further
categorically understood by the Applicant(s) that the Developer as a
result of any contingency including force majeure reserves its right to
alter, add or vary the terms and conditions of the period of
delay/suspension of scheme.” This clause 22 mentions some events
caused by human activity while definition given in the Act 2016 does
not include any disturbance caused by human interference. Clause of
agreement in this regard cannot supersede or override the statutory

provision.

We also find that the appellant/promoter did not issue any formal
notice intimating the allottee/respondent about the delay taking place
in completion of the project due to any event which would qualify as

force majeure.



12.

12.

8

9

16.

17.

11

It is clear from the above that the expression force majeure, as defined
in the Act of 2016, means a case of war, flood, drought, fire, cyclone,
earthquake or any other calamity caused by nature which does not
include Farmers’ Agitation (disturbance caused by human

interference/activity).

It is admitted that there has been a delay in the project in which
respondent is allottee. Farmers’ agitation is not included in ‘force
majeure’. Therefore, appellant/promoter cannot be given any
exemption or exclusion regarding delay period on the ground of
farmers’ agitation. Question is answered accordingly against the

appellant/promoter.

On the basis of aforesaid analysis and examining the material on
record, as well as the grounds pressed by the appellant, we do not find
any force in the same. We are of the considered view that there is no
illegality, infirmity or perversity in the orders of the Regulatory
Authority while granting interest for delay in providing possession by
the appellant. Accordingly, while upholding the order dated
02.07.2020 of the Regulatory Authority, we dismiss Appeal No.
436/2023.

No orders as to cost.

Dated: 08.01.2025
Irfan (Rameshwar Singh) (Sanjai Khare)



