BENCH NO.1.

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL
AT
LUCKNOW.

Appeal No.D 453 OF 2022

Arti Aggrawal L. Appellant.

GLD Infraprojects Pvt. Ltd ..... Respondent.

Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’ble Mr.Rameshwar Singh, Administrative Member.

1. Heard Sri Anurag Arora, learned counsel for the appellant and Sri Aditya

Tewari, learned counsel for respondent.

2. The instant appeal arises from the order dated 24.04.2022, passed by the
RERA  Authority at Gautam Budh Nagar, in Complaint
No.NCR144/07/78535/2021, by which composite order was passed

against two complaints including complaint of the appellant as under :

(1) Respondent/Promoter to ensure delivery of possession to the
appellant along with occupation certificate and completion

certificate, by June, 2022.

(i1) Respondent/promoter shall provide details of evidence of
GST payment of Unit to the competent department to charge

the same from appellant/allottee.

(i11) If any amount remains to be paid by the appellant, he shall
pay the same to the respondent. If there is any delay in
payment by the complainant then the respondent is liable to
get delay interest under Section 2(za)(i) of the Act, 2016, but
the rate of interest shall not be more than MCLR+1.



3.
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(iv) The period of force majeure (25.3.2020 to 25.09.2020) shall
not be counted for the purpose of delay in payment by the
complainant or delay in completion of the project by the

respondent.

At the outset, it is submitted here that the instant Appeal is being filed
against the impugned Order dated 24.4.2022 passed in the by the RERA
Authority on the grounds that the impugned Order has been passed
without application of mind and without reasoning & finding and Order
dated 24.4.2022 grossly violations the principles of natural justice and

settled principles of law.

Appellant with a desire to purchase one shop i.e. unit no. B1-25C in the
project of the respondent, namely, Galaxy Blue Sapphire Plaza measuring
205sq.ft. super area and 103 sq.ft. carpet area and that was 50-50 plan the
Appellant had to deposit fifty percent of amount according to terms and
condition of the allotment and rest of the amount was to be paid at the
time of physical possession which was duly paid by the appellant, it is
further stated that having faith upon the respondent the appellant had paid
17,77,314/- out of total amount i.€.32,32,943/-.

3.2 It is very relevant to mention here that at the time of booking of the said

3.3

shop in question one brochure was given by the respondent to the
appellant showing the actual picture of the shop and in that
brochure/sanction plan there was no pillar in front (Middle) of the shop
but after demanding further payment from the appellant by the respondent
the appellant visited the site of the respondent and found that there is pillar
on the middle side of the shop.

After seeing the pillar on the middle side of the shop the appellant raised
serious objection and made complaint to the respondent but the
respondent did not give any satisfactory answer and tried to go around to
the appellant not even this the respondent started misbehaving with the

appellant.

3.4 When no reply was given by the respondent and the appellant could not see

any way to resolve the dispute occurred between the parties the he had to
take shelter by filing a Complaint before the Reconciliation Centre which

was registered as Complaint no. GAU212202010557 the appellant in his
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complaint had specifically mentioned that there is a pillar on the middle
side of the shop, therefore, there is no use of the shop on account of the

reasons narrated above.

The Conciliator had completely failed to resolve the dispute regarding
shop in question and ignoring the facts and evidence submitted by the

appellant passed an arbitrary and illegal Order Dated 25.6.2021.

It is further submitted that during the pendency of the complaint before the
Conciliator the respondent intentionally cancelled the unit of the appellant
not even this after getting cancelled the unit/shop the respondent is
continuously sending the illegal demands and also putting pressure upon
the appellant to deposit rest of amount which is totally illegal and

unjustifiable.

Being aggrieved by the Order dated 25.6.2021 passed by the Conciliator
RERA the appellant again filed the Complaint before the RERA which
was numbered as Complaint no. NCR144/07/78535/2021 and notices

issued to the respondent.

After issuing notices to the respondent an Objection dated 24.8.2021 was
filed by the respondent denying all the facts as narrated in the Complaint
in reply to the Objection dated 24.8.2021 the appellant filed her reply.

The RERA has also failed to give any finding regarding the facts and
evidence adduced by the appellant and overlooking the facts mentioned in

the Complaint passed a consolidated Order dated 24.4.2022.

It is further to be pointed out that the respondent had also submitted the
sanction plan in the Greater Noida Authority as well as in RERA and in
that sanction plan there was no pillar on the middle side of the shop in

question.

3.11 It is required to be pointed out here that the respondent also cheated the

Complainant by decreasing the area of the shop approx. 20% while as per
the clause 14 of the Allotment letter the respondent could have
changed/decreased the area only about 3% which is sheer violation of

terms and conditions of the allotment letter.
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The learned RERA while passing the Order dated 24.4.2022 narrated all
the facts of the other allotee while the appellant was aggrieved by the
sanction plan and pillar which is coming in the middle side of the shop in
question for which the appellant sought refund of her amount in the

Complaint.

In order to rectify the Order dated 24.4.2022 passed by the RERA the
appellant moved an application for rectification of Order dated 24.4.2022
before the learned RERA on 1.6.2022 same is pending and no Order has

been passed till now.

3.14 The Order dated 24.4.2022 passed by the RERA is totally misconceived

3.15

and arbitrary in manner the Appellants were cheated by the respondent

and they are entitled for refund along with interest.

It is pertinent to mention that the appellant is hard- working and law
abiding citizen who invested her hard earned money in the project of the
respondent while the respondent committed fraud and the appellant by not

giving actual shop in question as had been shown at the time of booking.

The appellant has taken following grounds in his appeal but she has
pressed only ground nos. C,D, E & H :

A. Because, the impugned Order suffers from material irregularity of law
and the learned RERA failed to exercise it's mind and committed

miscarriage of justice while passing the impugned Order dated 24.4.2022.

B. Because learned RERA failed to appreciate the facts and evidence
adduced by the Appellants.

C. Because the shop in question is totally different from the sanction plan
as submitted by the Respondent before RERA and Greater Noida
Authority.

D. Because at the time of booking of shop there was no pillar on the

middle side of the shop.

E. Because no finding regarding the genuine and necessary facts

submitted by the appellant has been given in the Order dated 24.4.2022.
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F. Because, there is breach of terms of agreement i.e. Builder buyer

agreement by the Respondent.

G. Because the learned RERA passed the Order dated 24.4.2022 in casual

and arbitrary manner.

H. Because the learned RERA while passing the Order dated 24.4.2022

ignoring the facts of Appellants only mentioned the facts of other allottee.
I. Because the Appellants are entitled for refund along with interest.

J. Because after getting the allotment of shop cancelled the Respondent is

sending illegal demands

K. Because the Order dated 244.2022 is misconceived and beyond the

principles of natural justice.

To quash/set aside the Judgement and Order dated 24.04.2022 passed by
the learned RERA and allow the Appeal of the appellant (ii) to give
possession of alternate (Similar) unit. (iii) to refund the entire amount of
the appellant along with interest. (iv) to issue commission for getting the

site inspected.
Learned counsel for respondent has taken following objections :

For the perusal of the Hon’ble Appellate Tribunal, the true and correct
facts revolving around the present Appeal are stated at the outset for better

adjudication of the matter:

Appellant was allotted a unit no. B1-25C, Lower Ground Floor
admeasuring 205 sq. ft. of super built up area (“Unit”) in the project of
Respondent named “GALAXY BLUE SAPPHIRE PLAZA” at
Commercial Plot No- C-03, Sector- 4, Greater Noida (West), District
Gautam Budh Nagar, UP (“Project”).

The sanction plan of the Project was granted by the Greater Noida
Industrial Development Authority (GNIDA) on 17.10.2016 and the

Project was constructed as per the sanctioned plan.

The allottee after being satisfied of the sanctioned plan booked the said
Unit in the Project of the respondent and subsequently, an allotment letter

(the “Agreement”) was issued to the allottee on 16.12.2017.
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As per the agreement, the construction of the Unit was likely to be
completed within 42 months from the date of sanction plan, allowing a
grace period of 6 months (Clause 21) and a fit-out period of 90 days.
Thus, the due date of the possession turns out to be 07.12.2020. However,
the Hon’ble Authority has considered the due date to be October 2020.

After inspecting that the project was developed and constructed according
to the sanction plan temporary occupancy certificate was issued on
08.08.2020 by GNIDA. The final occupancy certificate was also obtained
on 24.11.2020.

The possession of the unit was offered before the due date of possession

1.e. 07.12.2020.

However, the appellant refused to take possession of the said wrongly and
malafidely. The appellant alleged deviation from the sanction plan and

refused to take possession of the Unit.

Upon continuous non-payment on part of the appellant and the resultant
breach and default, reminders dated 24.12.2020 and 20.01.2021 were
made before the cancellation letter dated 16.02.2021 and were served to
the Appellant, which was also not accepted by him, in accordance with
Clause 12 of the Agreement. That the Applicants had only paid Rs.
17,77,314 out of the total sales consideration of Rs 39,19,838 even after
several demands and reminders being made to them. It is stated herein that
the Appellant has conducted sheer violation of Section 19(10) of the Real
Estate (Regulation and Development) Act, 2016. After the order of the
Hon’ble Authority, the revised demand/offer of possession letter dated
17.05.2022 was served to the complainant and simultaneously uploaded
on the Promoter Portal as per RERA order dated 24.04.2022, as the unit
still subsist; as complainant never accepted the cancellation. Hence the
demands to the Appellant are valid and lawful demands as per the terms of

the impugned order.

Secondly, appellant moved to Hon. RERA Authority for the Conciliation
of the matter in Conciliation no GAU21202010557. Despite filing for
conciliation proceedings, the Appellant was not ready to settle the matter,
and stuck to his one sided terms, as has also been recorded in Order dated

26.06.2021 in the conciliation proceedings. The conciliation order dated
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26.06.2021 in Conciliation no GAU212020105571s already annexed as
Annexure R6 of the reply of the original complaint, at pages 73-74 of the
present Appeal.

Thereafter, the appellant filed the Complaint wunder appeal
(NCR144/07/78535/2021) before the Hon’ble Authority alleging that the
respondent had deviated from the Sanction Plan and seeking refund of the

deposited amounts/re-allotment of a similar unit.

The respondent submitted its reply in the said complaint no

NCR144/07/78535/2021.

6.13 Thereafter, the matter in complaint no NCR144/07/78535/2021 was heard

6.14

6.15

according to the principles of natural justice and will compliance to the
procedural and substantive law. That both the parties were present and
heard before passing the order dated 24.04.2021. Both the parties made
their submissions and pleadings and were given ample opportunity to
present their case and then the order was passed. That the order passed by
the Hon UP RERA Authority was passed on 24.04.2022 and was uploaded
on Hon. Authority’s website on 09.05.2022, by application of mind and

with proper reasoning and finding.

Perusal of the said order dated 24.04.2021 will reveal that a reasoned
order was passed by the Hon’ble Authority. That in complete compliance
of the said Order, the Respondent had rightly filed the compliance report
dated 17.05.2022. That as on 17.05.2022, the outstanding amount of Rs.
22,45,3030 is pending and to be paid by the allottee. It is submitted that
interest@MCLR+1 on the outstanding payments shall accrue till the

realization of the same.

Before filing of the present appeal on 07.07.2022, the appellant had also
filed a review application on 01.06.2022 in Complaint No.
NCR144/07/78535/2021 before the Hon’ble Authority to harass the
respondent with multiple filings and that review petition was decided on
03.08.2022, after filing of this appeal by complainant, in favour of the

respondent.

Having regard to the rival submissions of the parties, the only question

that arises for determination is as to whether the learned RERA Authority
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could have granted relief that was neither pleaded, nor, prayed for by the
appellant allottee.

The facts inter se parties are not in dispute.

After hearing learned counsel for parties, we deem it proper to frame the

following question in order to examine the issue involved in this appeal :

“Whether the order passed by the Regulatory Authority is beyond the
pleadings and the relief sought by the party.”

We are required to examine, as to whether the order passed by the
Regulatory Authority is beyond the pleadings and prayers of the

complainant (allottee).

Appellant/allottee filed Complaint No.NCR144/07/78535/2021 before the

Regulatory Authority indicating following grievances —
(1) Deviation from sanctioned plan —

(a) Current physical status of shop is not as per the drawing shown to

allottee and consented/approved at the time of allotment.
(b) 3 feet wide pillar is existing in the middle of the shop.

(c) Promoter also messed up with the carpet area of unit in allotment

letter.

The appellant has also submitted that no such drawing of proposed shop
was shown to the appellant/allottee in which there was any pillar in the
middle of the shop. When promoter demanded for the deposit of rest
amount of consideration, allottee visited the proposed shop and found
that there is a 3 feet wide pillar in the middle of the shop and 20% area
has also been reduced. On these facts, appellant/allottee has taken the
plea of deviation of promoter from the sanctioned plan. The
appellant/allottee has mentioned the similar grounds in the memo of

appeal.

Perusal of impugned order of Regulatory Authority dated 24.04.2022
reveals that a composite order has been passed by the Regulatory
Authority regarding two complaints (1) NCR144/02/69717/2021 of Kokal
Bansal and (i) NCR144/07/78535/2021 of Arti Aggrawal (present



appellant), mentioning that facts and evidence of both complaints are
similar. Complaint of Kokal Bansal was made leading case and facts of
leading case/complaint of Kokal Bansal has been mentioned in the
impugned order. Complaint by Kokal Bansal was filed for refund of
deposited amount on the following grounds, as mentioned in the

impugned order —

(1) Promoter has miserably failed to deliver the possession as per terms

and conditions as agreed in the agreement.
(i1) Dispute regarding loan approvals.
Issue no.1 and 2 framed are as follows —
1- Whether project is delayed ?

2- Whether promoter is liable for getting home loan sanctioned regarding

allottee’s unit ?

Neither any fact of the appellant’s complaint has been mentioned in the
impugned order nor any issue regarding the deviation from the sanctioned
plan by promoter (pillar lying in the middle of the shop which was not
shown in the drawing at the time of allotment) and decreasing the 20%

area of shop has been framed, analyzed and decided.

Appellant has not mentioned the point of delay in possession in his
complaint, which makes it clear that impugned composite order dated
24.04.2022 has been passed without examining the facts and issues of the
appellant/allottee Arti Aggrawal. Impugned order has been passed only
on the basis of the facts and issues of Kokal Bansal’s complaint. Only

two points are common in both complaints.
(1) Both complaints are regarding the units of the same project and

(11) relief of refund has been sought by the complainant while grounds of

the relief are entirely different in both complaints.

Learned Regulatory Authority has granted relief of possession, details of
payment of GST be made available to the appellant allottee to pay rest
amount to promoter and promoter to pay delay interest (@ of MCLR+1%,

it is payable after excluding the lockdown period as force majeure.
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The issues of pleading, prayer and moulding of reliefs have been examined
time & again by Hon'ble Supreme Court, as well as, by the Judicial
Forums holding therein that the rights of the parties stand crystallized on
the date of institution of the proceeding on the basis of pleadings &

prayer.

In Bhagwati Prasad vs. Shri Chandramaul, AIR 1966 SC 735, the

Hon'ble Supreme Court was pleased to observe that:-

“The importance of the pleadings cannot, of course, be ignored,
because it is the pleading that lead to the framing of issues and a trial
in every civil case has inevitably to be confirmed to the issues framed in

the suit.”

The Hon’ble Supreme Court in the case of Bachhaj Nahar vs Nilima
Mandal &Ors; reported in (2008) 17 SCC 491, was pleased to observe
that a Court cannot make out a case not pleaded. The Court should
confine its decision to the question raised in pleadings. Nor can it grant
a relief which is not claimed and which does not flow from the facts

and the cause of action alleged in the plaint.

In Om Prakash vs. Ram Kumar (1991) 1 SCC 441, the Hon’ble

Supreme Court observed:-

“A party cannot be granted a relief which is not claimed, if the
circumstances of the case are such that the granting of such relief
would result in serious prejudice to the interested party and deprive

»

him of the valuable rights under the statute.

In Shiv Kumar Sharma Vs. Santosh Kumari(2007) 8 SCC 600 the
Apex Court observed that the appellate court had no power to grant

relief not prayed for in the suit.

The issue was again examined by the Hon’ble Supreme Court in the
case of Bharat Amratlal Kothari and Anr. Vs. Dosukhan Samadkhan
Sindhi and Ors., (2010) 1 SCC 234, and the Court in paras 29 and 30
of the judgment was pleased to examine and observe that “normally
the Court will grant only those reliefs specifically prayed for by the

petitioner”.
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In Messrs. Trojan & Co. Vs. RML.N.N. NagappaChettiar, AIR 1953
SC 235, Court considered the issue as to whether relief not asked for by
a party could be granted and that too without having proper pleadings.
The Court held as under:-

“It is well settled that the decision of a case cannot be based on
grounds outside the pleadings of the parties and it is the case

pleaded that has to be found.”

In Fertilizer Corporation of India Ltd. and anor Vs. Sarat
Chandra Rath and others, AIR 1996 SC 2744, Hon’ble Supreme
Court held that the High Court ought not to have granted reliefs to the

respondents which they had not even prayed for.

In view of the above, law on the issue can be summarized that the
Court/Tribunal cannot grant a relief which has not been specifically
prayed by the parties. Pleadings made in a case lead to framing of
issues to be examined by the courts. Further, when the facts necessary
to make out a particular claim or to seek a particular relief, are not
found in a plaint/complaint, the court cannot focus on such facts and
relief. If court considers and grant such relief which is not found in the

pleadings, it will lead to miscarriage of justice.

It is one considered view that Regulatory Authority had passed the
order directing the promoter to give possession of the apartment to the
allottee without appreciating the pleadings and prayer of the allottee, in
other words impugned directions for giving possession to the allottee is
beyond the pleading and relief sought by the allottee. Relief granted by
the Regulatory Authority is against and contrary to the facts and prayer
of the allottee and appellant, which is also against the object and spirit

of the provisions of the Act 2016. Question is answered accordingly.

It is not being disputed by the respondent that the complaint was filed
seeking refund of the deposited amount along with interest. Complaint of
appellant/allottee seeking relief of refund on different facts and grounds
from the other complaint, had been clubbed and decided only on the basis

of the facts and issues of other complaint without mentioning the facts
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and issues of appellant/allottee’s complaint. Such complaints having

different facts cannot be clubbed together and decided.

In the facts and circumstances analyzed above, we are of the opinion that
the learned Regulatory Authority committed an error by travelling

beyond pleadings and relief which was not prayed for.

In view of the aforesaid analysis, we are of the considered view that the
impugned order dated 24.04.2022, passed in the instant appeal of Arti
Aggrawal suffers from illegality and perversity and is not sustainable in

the eye of law.

Accordingly the appeal is allowed. The order dated 24.04.2022, passed in
Complaint No.NCR144/07/78535/2021 (Appeal No.D453 of 2022) is set
aside and quashed only in relation to the above complaint. The matter is
remanded back to the Regulatory Authority to decide the aforesaid
complaint afresh in the light of the observations made herein above. Both
the parties are directed to appear before the Regulatory Authority on
24.02.2025. The Registrar 1s directed to communicate this
judgment/order to the Secretary of the Regulatory Authority for being
placed before the concerned Bench of the Regulatory Authority on the
date fixed.

No order as to costs.

Dated :20.01.2025

Irfan

(Rameshwar Singh)  (Sanjai Khare)



