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Learned counsel for the respondent has filed objections only to the grounds of
appeal and submitted that he has no objection if the delay is condoned.

Learned counsel for the applicant submitted that he does not want to file any reply
to the objections of the respondent and first his application for condonation of
delay be considered and if the same is allowed, the appeal be heard.

Appreciating the request of learned counsels for the parties, we proceed to examine
the application for condonation of delay.

The submission of learned counsel for the applicant is that the impugned order
dated 26.10.2021 was uploaded on the website of RERA on 15.11.2021 and the
limitation for filing the present appeal was up to 14.01.2022. The appeal was filed
on 09.02.2022. Even otherwise, the issue of delay is squarely covered by the orders
of Hon'ble Supreme Court passed from time to time In Re: Suo Moto Writ (Civil)
Petition No. 3/2021 titled as In Re: Cognizance for Extension of Limitation. As the
claim of the applicant for condoning the delay is squarely covered by the order of
Hon'ble Supreme Court, therefore, in the interest of justice, the delay in filing the

present appeal deserves to be condoned.

Shri Suyash Gupta, learned counsel for the respondent fairly accepted that the
cause shown in the application for condonation of delay is squarely covered by the
order of Hon'ble Supreme Court In Re: Suo Moto Writ (Civil) Petition No. 3/2021.



We have examined the submissions of learned counsel for the parties and gone
through the affidavit filed in support of application for condonation of delay as
well as the order of Hon'ble Supreme Court In Re: Suo Moto Writ (Civil) Petition
No. 3/2021. As the claim of the applicant is squarely covered by the order of
Hon'ble Supreme Court, therefore, we allow the application and the delay is
condoned. The Registry is directed to convert this defective appeal into regular
appeal.

Now with the consent of learned counsels for the parties, we proceed to hear the
appeal.

Shri Siddharth Nandwani, learned counsel for the appellant submitted that his
claim for refund and delayed interest has been rejected relying on the judgment of
Hon'ble Supreme Court in Civil Appeal No. 744 of 2017 (Chitra Sharma and
others Vs. Union of India and Others) as well as the Circular of the UP RERA
dated 16.09.2019, whereby the promoter has been empowered to provide
possession treating the deemed Occupancy Certificate (hereinafter referred to as
“OC”) if the application for the OC is applied with 4 certificates i1.e. Fire Safety
Certificate, Electrical Safety Certificate, Structural Safety Certificate and the Lift
NOC. The respondent applied for OC on 28.03.2019 (page no. 116), whereas the
NOC for the first lift was obtained on 09.09.2020 (page no. 111) and for another
lift NOC was obtained on 26.09.2020 (page no. 112-113), Electrical Safety
Certificate with respect to transformer was issued on 17.01.2021 (page no. 114)
and Fire Safety Certificate on 28.01.2021 (page no. 115). Therefore, how relying
on the circular dated 16.09.2019 of the UP RERA, the offer of possession can be
given by the respondent on 30.06.2021 on the basis of the defective application for
OC dated 28.03.2019.

Further submission of learned counsel for the appellant is that the offer of
possession given by the respondent after the timeline provided in the BBA dated
10.12.2015, which provides that the possession was to be offered by 28.02.2018.

Learned counsel for the respondent is directed to seek instructions as to whether
the respondent applied for OC from the competent authority with all the requisite
certificates or not. Learned counsel for the respondent is also directed to bring on
record the application for OC alongwith the certificates/NOCs/permission issued



by the concerned authorities within 10 days and send the same on the email ID of
the appellant and his counsel within 10 days.

List this appeal for hearing on 05.07.2022.
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