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BENCH NO.1. 

 

 

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL 

        AT 

          LUCKNOW. 

 

         Appeal No. 248 OF 2020 

 

 M/s Shreya Dwellers Pvt.Ltd.       ……..                             Appellant. 

 

Vs. 

 

Surjeet Kaur Sehdev   …………                    Respondent. 

 

    

 
Hon’ble Mr. Justice (Dr.) D.K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

   

1. Heard Dr.Azhar Ikram, learned counsel for the appellant and Sri Awadhesh 

Kumar Misra, learned counsel for the respondent. 

2. The instant appeal has been filed for challenging the order dated 29.01.2020, 

passed by the Regulatory Authority/Bench No.1, Uttar Pradesh Real Estate 

Regulatory Authority, Gautam Budh Nagar (herein after referred to as the 

‘Regulatory Authority’), in Complaint No.NCR145/10/0085/2019 (Surjeet 

Kaur Sehdev vs. M/s Shreya Dwellers Pvt.Ltd. While allowing the Complaint, 

the Regulatory Authority has directed the appellant to refund the deposited 

amount along with interest @ MCLR+1%, within 45 days.   

(1) Submission of learned counsel for the appellant is that the respondent was 

issued allotment letter of a unit on 15.09.2017, total  cost of which was  

Rs.17,85,000/-. The respondent deposited Rs. 1,78,500/- as 10% of the cost. As 

per Clause 3 of the terms and conditions of the application form, the applicant 

was required to deposit 20% of the amount within 45 days but the respondent 

did not choose to deposit even a single penny. Reminders were issued to the 

respondent on 9.9.2017, 3.12.2017, 13.12.2017 and thereafter a notice was sent 

on 10.2.2018 asking the respondent to deposit the outstanding amount within 7 

days failing which the unit will be cancelled. Notice of cancellation was 
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published in newspaper on 19.2.2018 for cancellation and a letter was sent to 

the respondent on 24.7.2018.  

(2) Further submission of learned counsel for the appellant is that as per Clause 5 

of the terms and conditions in the event of cancellation 10% of the cost of the 

unit was to be charged as cancellation charges. It is also submitted that no 

period was given in the allotment letter for giving possession of the unit but in 

view of the judgment of Hon’ble Supreme Court in the case of M/s Fortune 

Infrastructure vs. Trevor D’lima & Ors (2018) 5 SCC 442, where no time is 

fixed for possession then three years’ time has been treated as sufficient for 

possession and keeping into consideration the judgment of Hon’ble Supreme 

Court, the possession of the unit was required to be given by 14.09.2020. The 

respondent approached the Regulatory Authority by filing a complaint on 

2.12.2019 seeking refund on humanitarian ground as she needs to go abroad 

urgently for treatment of her ailments. 

(3) Learned counsel for the appellant further submits that the complaint of the 

respondent was not maintainable before the Regulatory Authority as the 

appellant has not violated the provisions of the Act and Rules 2016. Further the 

respondent has not demanded any interest on the deposited amount as her 

request was only for refund of the original amount i.e. 1,89,210/- but the 

Regulatory Authority without examining the prayer directed for refund of the 

amount along with interest at the rate of MCLR+1%. 

(4) Learned counsel for appellant also submitted that the issue of interest on the 

deposited amount will only arise in case the appellant failed to provide the 

possession as per the terms of the agreement and the respondent seeks refund 

on the said account and, therefore, the rate of interest awarded by the 

Regulatory Authority while entertaining the complaint of the respondent by 

directing the refund of the amount along with interest at the rate of MCLR+1% 

was firstly beyond the pleadings and prayer of the respondent and secondly the 

complaint of the respondent was also premature. 

(5) Learned counsel for appellant further submitted that taking into consideration 

old age and illness of the respondent, the appellant agreed to refund the amount 

without   invoking Clause 5 of the terms of the agreement but without any 

interest as there was no fault on the part of the appellant, but subsequently 

Dr.Azhar Ikram submitted that the amount deposited by the respondent is 
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1,89,210/- whereas the appellant in compliance of Section 43(5) of the Act has 

deposited an amount of Rs. 2,40,031/- at the time of filing of appeal and 

appellant is agreeable to give an amount of Rs.2 lacs to the respondent, which 

includes certain amount of interest on the amount deposited by the respondent. 

(6) Learned counsel for the appellant also requested that the recovery proceedings 

initiated against the respondent be also set aside. 

2. Learned counsel for respondent after seeking instructions from the respondent 

submitted that the respondent is agreeable to the proposal of the appellant. Both 

the learned counsels also made endorsement on the order sheet with respect to 

their instructions. 

3. Taking into consideration and on the request of learned counsel for parties, we 

dispose of the instant appeal with directions to release the amount of Rs.2 lacs 

in favour of the respondent from the amount deposited by the appellant under 

the provisions of Section 43(5) of the Act and rest of the amount deposited by 

the appellant under the Act will be released in favour of the appellant. The 

impugned order dated 29.01.2020 stands modified accordingly. 

4. The appellant and the respondent are directed to submit an application before 

the Registrar of the Tribunal indicating the account number and IFSC code in 

which they want the amount to be remitted. Registry is directed to release Rs.2 

lacs deposited in the fixed deposit through RTGS in the account indicated by 

the respondent in her application, rest of the amount be released through RTGS 

in the account of the appellant. The respondent is directed to surrender the 

original documents to the appellant forthwith.  

5. As the issue has been amicably settled by the parties, therefore, respondent is 

directed not to enforce the recovery proceedings against the appellant in view 

of the recovery certificate issued in pursuance to the order of the Regulatory 

Authority dated 21.09.2020. 

6. The functioning of the Tribunal became paperless from January, 2022, but the 

system for depositing payment through online mode by the litigants under 

different heads could not be made operational and the same was to be deposited 

by the litigants in the shape of Bank Draft, but subsequently NIC and State 

Bank of India succeeded in providing solution for making payment under all 

the heads through online mode and the State Bank of India also agreed to 
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convert the amount deposited by the promoter under Section 43(5) of the Act 

into fixed deposit indicating complaint number, appeal number etc. within 24 

hours for a period 60 days with auto renewal thereafter, so that after decision in 

the appeal the amount be released as per direction of he Tribunal along with 

accrued interest on the said fixed deposit. 

6.1 Discussion was made with the officials of the State Bank of India regarding 

providing benefit of interest on the deposited amount in the pending appeals. 

SBI also agreed to convert the amount deposited in different appeals, on the 

details provided by the Tribunal, into fixed deposits for a period of 60 days 

with auto renewal  thereafter in the pending appeals. Accordingly, in all the 

pending appeals of the promoters, the amount deposited in pursuance to the 

provisions of Section 43(5) of the Act has been converted in fixed deposit in 

the month of June, 2023. 

6.2 On receipt of the application for release of the amount deposited by the 

applicant u/s 43(5) of the Act, the Registry is directed to take steps for 

redemption of the amount of the fixed deposit in the instant appeal, thereafter 

the same will be released through RTGS in the account mentioned in said 

application. 

6.3 It will be the liability of the beneficiary to pay the income tax on the interest 

earned on the deposited amount, if any.  

 

 Order Date : 07.07.2023 

          Shukla/    (K.K.Jain)   (D.K.Arora) 

 

 


