THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW
BENCH NO. 1
RESERVED JUDGMENT

Appeal No. 386 of 2022
1. Manish Kumar Pandey.
2. Kavita Pandey L Appellants.

Versus
1. Eldeco Townships and Housing Ltd.
2. Mr. Shrikant Jajodia.
3. Mr. Surendra Kumar Jaggi.
4. Mr. Anil Kumar Dhanda.

5. Mr. Sandeep Kumar. veeeereen......Respondents.
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Hon’ble Justice (Dr.) D.K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

Before we proceed to examine the instant matter/issue, we deem it proper
to place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated
28.11.2023 with respect to appointment of Judicial Member, in the larger
interest as well as to resume the judicial functioning of the Tribunal and to
achieve the mandate of Section 44(5) of the Real Estate (Regulation &
Development) Act 2016 read with Regulation 22 and 25 a Bench
consisting of Chairman and Judicial Member was constituted vide order
dated 01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from 27.09.2023
on joining of the Judicial Member. Accordingly an office order dated

02.12.2023 was issued by the Registrar, which reads as under:--
OFFICE ORDER

It is hereby informed to all the concerned that the Tribunal
was working with single Bench consisting of Hon'ble Chairman and



Hon'ble Technical Member after demitting office by the Hon'ble
Judicial Member on 31.12.2022. Hon'ble Technical Member also
demitted office on 26.09.2023 and Hon'ble Administrative Member
being on unauthorized leave from 30.09.2022 (who finally resigned
on 29.10.2023) resulting the judicial functioning of the Tribunal to
tune to standstill with effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023 has
appointed Hon'ble Judicial Member and as such presently, Hon'ble
Chairman and Hon'ble Judicial Member having judicial back
ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member and
one Administrative or Technical Member. The Appellate Tribunal is
required to scrutinize judicially the appeals against the order of
Regulatory Authority or Adjudicating Officer. Rule 30 of the Rules
2016 empowers the Appellate Tribunal to call upon such experts or
consultants from the fields of economics, commerce, accountancy,
real estate, competition, construction, architecture or engineering
or from any other discipline as it deems necessary, to assist the
Appellate Tribunal in the conduct of any enquiry or proceedings
before it.

Section 55 of the Act 2016 protects the acts and proceedings
of the Appellate Tribunal from being invalid merely for the reason
of any vacancy in, or any defect in the constitution of the Appellate
Tribunal or any defect in the appointment of a person acting as a
Member of the Appellate Tribunal or any irregularity in the
procedure of the Appellate Tribunal not affecting the merits of the
case.

Accordingly in the larger interest and expeditious disposal of
appeals as per mandate of Section 44(5) of the Act 2016 the Bench
for hearing of appeals is constituted with Hon'ble Chairman &
Hon'ble Judicial Member for judicial scrutiny of the appeals and in
case any expert opinion/assistance is required the same will be
taken as per provisions of Rule 30 of the Rules 2016 in appropriate
cases or such cases will be deferred till availability of
Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is
directed to issue cause list of fresh appeals and re-schedule the
cause list of pending appeals from 27.09.2023 and upload the same
on the website of the Tribunal and also inform all the parties/legal
representatives about the same.

This order is issued with the approval of Hon'ble Chairman.
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The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench
is still continuing on account of non-appointment of Technical and

Administrative Members.
Now we proceed to deal with the instant matter.

The instant appeal has been preferred by Sri Manish Kumar Pandey
and his wife Mrs. Kavita Pandey (hereinafter referred to as ‘the
appellants’) under Section 44 of the Real Estate (Regulation &
Development) Act, 2016 (in short ‘the Act’) against the judgment and
order dated 07.04.2022 passed by the Adjudication Officer of the U.P.
Regulatory Authority, Lucknow (in short ‘Adjudicating Officer’) in
Complaint bearing No. ADJ/LKOK157/09/82606/2021whereby, the
Adjudicating Officer rejected the complaint of the appellant.

The facts of the case, as culled out from the appeal are that the
appellants being desirous of own self-residential home/residential
property and upon gaining knowledge, promise and assurance about
the Phase-1 of Project, namely ‘Eldeco County (Mansionz), situated at
Sector-9, Jawaharpuram, Kalyanpur, Kanpur (hereinafter referred to
as ‘the project’) its facilities and uniqueness, personally from
Respondent No-5, authorized representative of the Respondent No. 1
& 2, and relying on the assurances, commitments and guaranteed
facilities of Parks, Swimming Pool, Club, amenities, services, security
etc. as an integral part of the Project and rebate of 2.5% in basic price
given by Mr. Sandeep Kumar GM (respondent no.5), booked Villa
No. EM/1001-CN-02-C under Construction Linked Plan in phase-1
of the project on 18.02.2014 and paid the booking amount of
Rs.5,15,450/- on 18.02.2014 itself.

The appellants paid a total sum of Rs.13,25,450/- to the respondents
towards the sale price of the villa. The respondents executed a Final
Allotment Certificate & Agreement on 23.02.2016 mentioning the
basic sale price of the villa as Rs.64,06,165/-. The appellants availed
a home loan of Rs.30,00,000/- from State Bank of India, Pandu
Nagar Branch, Kanpur, which was sanctioned on 30.03.2018. The
appellants have paid Rs.72,04,167/- to the respondents excluding
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5.

Service Tax/GST and all other/miscellaneous charges. The
respondents charged total excess amount of Rs.18,51,100/-
(approximate) from the appellants over and above the price of villa

prevailing at the time of booking i.e. 18.02.2014.

The appellants consistently communicated to the respondents via e-
mails and personally meeting, from 2017 for peaceful resolution of
structural defects like seepages in whole villa, falling stone heavy
plates from roofs that may cause grave and serious injury or cause
loss of human life, water logging, electrical malfunctioning, missing
electrical items, defects, incomplete works, poor construction quality,
deliberate non-registry of the property, but no heed was paid by the
respondents. After exhausting all efforts the appellants preferred a
complaint before the Adjudicating Officer. The said complaint was
dismissed by the Adjudicating Officer vide impugned order dated
07.04.2022.

The appellants have challenged the impugned order dated
07.04.2022 passed by the Adjudicating Officer, on the following

grounds:--

A. Because the order dated 07.04.2022 of the Ld. Adjudicating
Authority, UPRERA, Lucknow is perverse, suffers from patent
illegality, irrational and contrary to the material available on
record and legal position hence be quashed and set aside

forthwith.

B. Because the impugned order is passed without judicially
acknowledging that a single composite combined physical
complaint is filed invoking separate and different jurisdictions
of both forums under RERA Act, 2016 where Complainants
categorically stated and specifically sought in pleadings,
submissions, complaint, separate, different, composite reliefs
both from Rera Authority and Adjudicating Officer, statutory
available separate legal forums but all were also overlooked
without citing any cogent and legally tenable reason in gross
violation of equity, Justice and good Conscience, Natural

Justice, Article-21 and Article-14, being basic features of Indian



Constitution and avoiding judicial compliance of Hon'ble
Supreme Court Judgement and non application of judicial mind
has caused irreparable loss, harassment, loss of property,
family, money and very serious injury and vitiates the authority
of Court who miserably failed to do justice by application due
judicial process/Role of law, Natural Justice, Article 21 and
Article-14.

Because the impugned order failed to judicially notice that Sale
Price of Villa NO-CN-02 shall be fixed from 18.02.2014 being
date if booking considering Carpet area as base for final sale
price along with adding all taxes, GST, Service Taxes paid and
all other charges and noticeably/clearly writing in Proposed
Court Approved fair reasonable Sale Deed with head wise
details of all such payments made by Appellants/Complainants.
Order dated 07.04.2022 is silent on carpet area of Villa NO-
CN-02, its method of calculation mentioning addition and
exclusion of areas of Villa for determining Carpet Areas and
non application of judicial mind has caused irreparable loss,
harassment, loss of property, family, money, and caused serious
injury and vitiates the authority of Court who miserably failed
to do justice by application due judicial process/Role of law,

Natural Justice, Article-21 and Article- 14.

Because Respondents are legally responsible bound and obliged
under Chapter II, Chapter- III and Chapter-IV to transfer
absolute free hold ownership and title in property of land and
Villa NO-CN-02 and register fair and reasonable freehold draft
sale deed along with undivided and proportionate interest of
Appellants/Complainants in title of whole land and common
areas of "Eldeco County (Mansionz) UPRERAPRJ2952 Phase-
1- Residential.

Because As prayer for court monitored draft sale deed
containing fair, reasonable balanced, conscionable clauses

protecting free hold, property and easementary rights, interest



of Appellants/Complainants be corporate, providing fair
resolution for comments/issues raised in alleged draft sales
deed adding and including all paid taxes, GST, Service Tax,
other charges, sale price based on carpet area with mention of
proportional title/share of Allottees/Complainants in entire land
and common areas of "Eldeco County (Mansionz)
UPRERAPRJ2952 Phase-1-Residential, was also not paid any
respect and ignored by Ld. Adjudicating Officer, UPRERA,
Lucknow and such order is bad in law passed without judicial
application of mind ignoring facts, pleadings, materials place

and available on record before the court, a patent illegality.

Because as the Adjudicating Officer failed judicially to take in
to account that as per Income Tax Act 1961 under Section 194-
IA. Authorizing tax deduction and collection at source on
purchase of immovable property its stated that, "Consideration
for Transfer of Immovable Property shall include all charges of
the nature of Club Membership Fee, Car Parking fee, electricity
or water facility fee, advance fee or any other charges of similar
nature, which are incidental to Transfer of Immovable
Property." Hence non application of judicial mind has caused
irreparable loss, harassment, loss of property and money, injury
and vitiates the authority of Court who miserably failed to do
justice by application due judicial process/Role of law, Natural

Justice, Article-21 and Article-14.

Because as Respondents deliberately and wilfully avoided and
failed to provide and produce Original Possession Letter,
Occupancy Certificate and Completion Certificate till date and
such failure is continuing wrong creating continuing source of
injury and  deficiency in  services for  which
Respondents/Promoters are liable and responsible and issues,
facts, Judgements, submissions were ignored not considered in
order dated 07.04.2022. Order is violative of Natural Justice

and devoid of settled law and merit of composite Complaint.



Because as No Original Occupancy Certificate, Possession
Certificate and Completion Certificate were handed
over/produced till date its legally clear that Project "Eldeco
County Mansionz) (UPRERAPRJ2952 Phase-1- Residential is
still ongoing and operational and not all facilities, services,
obligations, approvals have been completed or obtained. Thus
sham and alleged Partial Completion document dated
05.11.2019 being violative of Section 2(j),2(k), 2(m), 2(n), 2(g),
2(2), 2(zt), 2(2n) 2 (zq), 4, 7, Chapter-III, IV, VIII, Section 35,
59, 60, 61, 62, 63, 64, 69 be declared as void ab-initio and
obtained by suppression, concealment of material facts,
information, collusion of competent officials, actuated by
corrupt motive, a proof of fraudulent, deceptive practices run
and operated by Respondents/Promoters. See urgent reminder
letter dated 30.04.2022 of Kanpur Electricity Supply Company
Limited demanding unpaid/overdue outgoings and issuing
notice of disconnection of electric supply and obtained by
suppression, concealment of material facts, information a proof
of fraudulent, deceptive practices run operated by

Respondents/Promoters. and

Because as order failed to take legally and judicially notice of
facts, submission that no legally approved fair, reasonable and
valid draft Proforma of Conveyance Deed or Proforma of
Conveyance sale Deed to be executed with Association of
Allottees  for  Project "Eldeco County (Mansionz)
UPRERAPRJ2952 Phase-1- Residential is uploaded or made
available on  UPRERA Portal or otherwise by
Respondents/Promoters defining respective proportionate
undivided shares along with transfer of title of entire land,
common areas with full and complete details of amenities,
facilities and services for each standalone projects to
Association of Alloyees. And no official approval letter from
KDA (Kanpur Development Authority) was produced before
Hon'ble Court approving proposed Proforma of above

Conveyance Deed or Conveyance Sale Deed and same is true



for UPRERAPRJ3677- Phase-I and UPRERAPRJ17705-
Arcade- Commercial. Respondents have wilfully, deliberately
concealed, suppressed very important facts material documents
and approvals etc. and perpetrated fraud, deceit before the
Court by misleading and causing wrongful loss to

Appellants/Complainants.

J. Because order dated 07.04.2022 passed by Ld. Adjudicating
Authority has patent illegality, irrational and contrary to
material and submissions, facts, pleadings, violation of
jurisdiction, legally flawed and bad in law rend with Section 44,
106 of Evidence Act, 1872 and Section 151 of Civil Procedure
Code and Sections 69, 64, 63, 62, 61, 60, and 59 of RERA Act,
2016 and be quashed and set aside. Respondents have not come

with clean hands.

K. Because Quality/stability and safety of Villa No CN-02 shall be
strictly as per G.O. NO 570/9- AA-1-2001-EARTH QUACK
RESISTANCE/AABA/2001 Dated 03.02.2001 and G.O. NO-
772/9-AA-1 Dated 13.02.2001 or any subsequent order of State
Government regarding earth quack resistance shall be strictly
followed. further that Kanpur Development Authority vide
Permit dated 13.09.2007/27.06.2008 Permit no 225/23/L/2006-
07, ID NUMBER-120900106 as uploaded by Respondents on
UP RERA Portal imposed conditions that construction shall be
earthquake proof and Appellants/Complainants request to
submit affidavit on oath that construction of Villa no CN-02 is
earthquake proof/seismic proof as per G.O. and 2008 permit.
Ld. Adjudicating Office passed legally wrong order dated
07.04.2022 without application of judicial mind contrary to
facts, law and materials placed on record and continued threat
of fear of safety/security of life and property looming large over
family of Appellants/Complainants. Non application of judicial
mind has caused irreparable loss, harassment, loss of property,
family, money and very serious injury and vitiates the authority

of Court who miserably failed to do justice by application due



judicial process/Role of law, Natural Justice, Article-21 and

Article-14.

Because Ld. Adjudicating Officer avoided and violated rule of
law to take judicial notice of deliberately suppressed, concealed
material facts and documents or materials placed on record or
brought before the court during judicial adjudicating
proceedings comprising and claiming composite reliefs from
two different forums invoking distinctly jurisdictions,
Respondents mislead and abused judicial process to achieve
deceptive, ill and fraudulent motive. That being completely

ignored and resulted in miscarriage of judicial process.

Because every facts, submissions, pleadings, evidences,
judgements cited alleging fraud, deceit, unconscionable clauses,
manifestly  arbitrary and one sided clauses in
agreement/documents dated 23.02.2016 and unapproved
alleged sale deed containing unconscionable clauses, manifestly
arbitrary, one sided, unequal bargaining position and flagrant
violation of sanctioned and layout plans, approvals
concealment/suppression of details and information about
permit no. D/86/225/23/06-07 dt. 27.06.2008 in combined
signed physical Complaint no ADJ/LKO157/09/82606/2021
along with written submission produced before the Ld.
Adjudicating Authority in Interim Application NO-1 dated
28.02.2022, were all ignored, overlooked and even not
considered and said order is perverse, contrary to legal
propositions, settled principles of law, facts, materials and
records available, patently illegal, violative of Jurisdiction of
Hon'ble RERA Authority. Respondents have not come clean
hands. Order be quashed and set aside forthwith. Non
application of judicial mind has caused irreparable loss,
harassment, loss of property, family, money and very serious
injury and vitiates the authority of Court who miserably failed
to do justice by application due judicial process/Role of law,

Natural Justice, Article-21 and Article-14.
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Because as Respondents/Promoters vehemently claimed
approval of alleged unapproved draft sale deed but very
seriously failed to produce any official letter of approval from
KDA (Kanpur Development Authority) of alleged unapproved,
manifestly arbitrary, one sided fake, and bogus draft sale deed.
Ld., Adjudicating Office erred in law and decided wrongly,
order is devoid of merit and bad in law be quashed and set aside

forthwith.

Because the complainant never sought nor seek any location
change only one floor was added in basic Module-C and till
now consistently communicated and filed single combined
complaint for violation of sanctioned plan, layout plan,
approvals, concealment, suppression of material facts,
documents relating to "Eldeco County (Mansionz)
UPRERAPRJ2952 Phase-1-Residential as Villa NO-CN-02 is
located there in Phase-1 from date of booking i.e. 18.02.2014
and accepted by Respondents in joint written submissions dated
27.01.2022. But Respondents are showing location/situation of
Villa in Project UPRERAPRJ3677-Eldeco County Phase-II-
Residential which is violative of RERA Act 2016 and purpose
of booking. Respondents have not mentioned, disclosed in

unapproved, bogus draft sale deed location and name of Phase

where Villa NO-CN-02 is located.

Because Respondents have made drastic and far reaching
changes, alteration in sanctioned, layout plans, approvals of
permit of 2008 and transferred, changed, common areas
reserved for parks, school, green belts in residential units, and
made roads common to both Phase- 1 and Phase-II and
transferred, shifted, whole Park containing Club, Swimming
Pool to UPRERAPRJ3677-Eldeco County Phase-II- Residential
vide permit of 2015. Respondents have charged huge Club
Membership from Allottees of Both Phases in flagrant violation
of RERA Act, 2016 and Ld. Adjudicating Officer ignored

material facts, documents available on record before the Court.
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Because Respondents have mentioned in manifestly arbitrary
agreement dated 23.02.2016 and in proposed unapproved,
bogus draft sale deed clauses that "The areas like Club, School,
Convenient, Shopping, Commercial Complex etc. within the
Townships shall remain the property of the licensee including
the common facility(s) areas and the Licensee shall have a right
to sell, transfer or otherwise part with possession the same to
any person(s) or institutions at the cost and on terms as deemed
fit by the Licensee without any say or interference by the
Purchaser such unconscionable clauses along with similar
clauses coupled with zero bargaining are unfair, unreasonable,
one sided rendering both agreement to sale dated 23.02.2016
and unapproved, bogus draft sale deed void. Order dated
07.04.2022 badly failed in law to take judicial notice of
manifestly arbitrary clauses, one sided documents and devoid of
merits, contrary to facts and law are glaring examples of deeds
of misstatements, misleading statements, misleading
advertisement, concealed information, deceptive, fraudulent and
unfair  trade  practices  continuously  practiced by
Respondents/Promoters and all were deliberately not touched
and ignored in order dated 07.04.2022 without application of
judicial mind and avoided considering material facts,

submissions judicial pronouncements unlawfully.

Because impugned order failed to take judicial notice that
UPRERAPRJ3677-Eldeco County Phase-1I-Residential has two
different promoters namely Eldeco Townships and Housing
Limited (CIN:U45201DL2003PLC121660) and ABILITY
CONSTRUCTIONS Private (CIN:U45400UP2010PTC042376)
Limited and unapproved, manifestly arbitrary bogus draft sale
deed sent to Appellants/Complainants contains name/details of
only one Promoter name i.e. Eldeco Townships and Housing
Limited (CIN:U45201DL2003PLC121660) and all fully paid
alleged amount was received and accepted by Eldeco
Townships and Housing Limited

(CIN:U45201DL2003PLC121660) only this is violative of
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RERA Act, 2016 and Rules and Complainants never paid any
amount to Ability Constructions Private Limited and Ld.
Adjudicating Authority legally failed to take judicial notice of
fraud deceit mischief played and shown in composite
complaint, written submissions pleadings but got misled by
Respondents/Promoters that Appellants/Complainants Villa
CN-02 is situated and located in "Eldeco County (Mansionz)
UPRERAPRJ2952 Phase-1 from 18.02.2014 and Not in Phase-
Il as deceitfully, fraudulently, deliberately

Respondents/Promoters.

Because the Complainants continuously seeking information,
documents, approvals, sanctioned plan, layout plans, details of
permit of 2008 no. D/86/225/23/06-07 dt. 27.06.2008 for
Phase-1 but all are defiantly refused, concealed, suppressed
perpetrating fraud and deceit played on Complainants by
Respondents and Ld. Adjudicating Authority completely
ignored material facts, submissions, evidences of suppression,
concealment in its order dated 07.04.2022 and passed impugned
order passed without judicial application of mind and without
appreciating the facts, documents, pleadings, submissions,

evidences, judgements available on record of the Court.

Because the impugned order is totally based on conjectures and
surmises and no cogent reasoning has been given by the
Adjudicating Officer while passing the impugned order
regarding gross violation of sanctioned plan, layout plan,
approvals and Respondents transferred common areas and
entire land of Park containing Club, Swimming Pool and 15
feet wide road in front of Allottees Villa NO-CN- 02, belonging
to and part/parcel of Eldeco County (Mansionz)
UPRERAPRJ2952  Phase-1-  Residential  for  which
Complainants/Allottees have paid PLC (Preferred Location
Charges) @15.5 % entirely to Eldeco Townships and Housing
Limited (CIN:U45201DL2003PLC121660) this material fact
was also illegally ignored without giving any cogent reasoning

in order dated 07.04.2022.
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Because Ld. Adjudicating Officer ignored that Respondents
have suppressed, concealed material information, facts and are
operating all Three projects "Eldeco County (MANSIONZ)
UPRERAPRJ2952 PHASE-1-Residential, UPRERAPRJ3677-
Eldeco County Phase-II- Residential and UPRERAPRJ17705-
ARCADE COMMERCIAL, ELDECO COUNTY (Mansionz),
Jawaharpuram, Kanpur, U.P. under single Layout Permit no-
192/1/L/14-15 dt 21.11.2015 which are patent illegalities
apparent on face of record available before the Court and hence
Respondents are liable for penal action and heavy penalty be

imposed.

Because Ld. Adjudicating Office failed to judicially notice that
project "Eldeco County (Mansionz) UPRERAPRJ2952
PHASE-1- Residential is an ongoing project and ignored,
overlooked the evidence cited, produced dated 29.01.2022,
20.03.2022, and 13.04.2022 and no cogent or legal reasons are
mentioned in order and prayer for invocation of Section 35 was
also consciously, deliberately ignored. Non application of
judicial mind has caused irreparable loss, harassment, loss of
property, family, money and very serious injury and vitiates the
authority of Court who miserably failed to do justice by
application due judicial process/Role of law, Natural Justice,

Article-21 and Article-14.

Because unpaid outgoings demand raised by letter dated
21.11.2020 of KESCO (Kanpur Electricity Supply Company
Limited) issued after One Year, still unpaid by
respondents/Promoters in gross violations of RERA Act 2016
and submitted documentary proofs of not paid outgoing were
blatantly ignored and impugned unlawful order is passed by Ld.
Officer, UPRER and alleged Partial Completion document
dated 05.11.2019 is void ab-initio, all fraudulent, unfair trade
practice by Respondents was ignored vis-a-vis proof of ongoing

project submitted on record.
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X. Because the impugned order has been passed on the alleged
ground that Complainant has not placed any record/evidences
for supporting structural defects, seepages, deficiencies,
shortcomings, faulty wirings, unfinished/incomplete and
pending work etc. though complete evidence of pictures of
Villa NO-CN-02, e mails correspondences from 2018 were
placed on record before the Hon'ble court as mandated under
Section 14 (3) of The RERA Act that in case any structural
defect or any other defect in workmanship, quality or provision
of services or any other obligations of the promoter as per the
agreement for sale relating to such development is brought to
the notice of the promoter within a period of five years by the
allottee from the date of handing over possession, it shall be the
duty of the promoter to rectify such defects without further
charge, within thirty days, and in the event of promoter's failure
to rectify such defects within such time, the aggrieved allottees
shall be entitled to receive appropriate compensation in the

manner as provided under this Act.

Y. Because the impugned order has been passed without considering
on record available materials, appreciation of facts that physical
possession was given on 07.08.2019. And sale price effective
from 01.11.2015 was made applicable for fixing sale price of
Villa NO-CN-02 which is illegal and manifestly arbitrary.

7. Because all projects have deeply blurred, overlapping common
roads, common areas, entry-exit points, facilities, amenities and
legal concept of standalone project with separate sanctioned
plan, lay out plan, facilities, approvals have been buried and
allottees have been left in lurch to fight and perish without
knowing what belongs to which phase and Ld. Adjudicating
Office in its impugned order made unwarranted observations
contrary to facts, law, pleadings and written submissions and
gave complete free hands to Respondents illegal acts, deeds of
deception, fraudulent wishes an illegal protection as if there is
no Rule of Law and inflicted a fatal blow to law abiding

Allottees having full faith in Indian Judicial System who
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presented truth and only truth of facts backed by evidences,
legal pronouncements before the Hon'ble Court with only hope
to be fairly treated in fair trial and get justice, relief based on
facts and merits of case. Non application of judicial mind has
caused irreparable loss, mental agony, injury, harassment, loss
of property, endangered safety and security of family, loss of
money and very seriously vitiates the authority of Court who
miserably failed to do justice by applying due judicial process
of law/Role of law, violation of Natural Justice, Article-21 and

Article-14.
The appellants have prayed for the following reliefs :-

1. To quash and set aside the impugned order dated 07.04.2022
passed by the Ld. Adjudicating Authority, UPRERA,

Lucknow, U.P in combined signed physical complaint

ADJ/LKO157/09/82606/2021 and

ii. Direct Respondents to amend and incorporate fair and reasonable
clauses protecting fully, perpetually all interests and rights,
legal/property rights, Easementary rights of
Appellants/Complainants in draft sale deed under
supervision, guidance and approval of Hon'ble Court along
with true copy of Approved Maps, orders, applications
submitted for any approvals of Villa NO-CN-02 and delete
all manifestly arbitrary, one sided, unconscionable,
unfair/restricted/conditional clauses and Register such Court
Approved draft sale deed and add/attach with sale deed
Certified True Copy/authentic/original copy of approved
map, lay out plan, project plan, list of all amenities, facilities,
parks, common areas, green belts, roads, park containing club
and swimming pool, community hall, land banks, inventories
of real assets, number of entry and exit points, clear
demarcated boundaries forming part and parcel of "Eldeco
County (Mansionz) UPRERAPRJ2952 Phase-1- Residential,
Project ELDECO COUNTY (Mansionz), Jawaharpuram,

Kanpur, U.P. along with their dimensions/measurements.
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To direct Respondents to pay from their own pocket fresh
and full new e stamp duty or enhanced value of e-stamps
with increased circle rate as (as old e stamps may become
void/illegal/stale due to acts of refusal and fraudulent,
deceptive acts) well as all statutory levy, interest, charges,
fine and penalties whatsoever name it may be
described/called for purpose of Registration of Court
Approved sale deed and also compensate
Appellants/Complainants for deliberate/inordinate
registration delay and further disclose in sale deed full name,
address, designation, employee code, attach copy of proof of
photo IDs, Address proofs, dully signed by every transferor
and signatories of sale deed along with certified copy of
Valid and operative Board resolution, attach authenticated
complete maps, architectural design of Villa no CN-02.
Further most humbly submitted that Hon'ble Court may
prepare fair and reasonable clauses for draft sale deed under
court official supervision and get sale deed registered at the

office of Hon'ble Court.

Fix Sale price of Villa NO-CN-02 from 18 February 2014
being date of booking taking Carpet Area as base further
enhancing sale price by adding head wise amount paid as
charges of the nature of Club Membership Fee, Car Parking
fee, electricity or water facility fee, advance fee or any other
charges of similar nature, which are incidental to Transfer of
Immovable Property." as per Income Tax Act 1961 under
Section 194-1 and modify sale price of Villa (as on
18.02.2014) further adding head wise all taxes, other charges
paid as sale consideration accordingly for Villa NO-CN-02 in
fair and reasonable court approved draft sale deed,
located/situated in Project ELDECO COUNTY (Mansionz),
Jawaharpuram, Kanpur, U.P. "Eldeco County (MANSIONZ)
UPRERAPRJ2952 Phase-1- Residential and refund all extra
money charged illegally along with interest on refund and

compensate for mental agony, financial loss, harassment,
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fraud, concealment of sale price effective on 18th February
2014 and causing wrongful financial loss to
Appellants/Complainants at the wrongful gain of

Respondents/Promoter.

Direct the Respondents/Promoters for refund of unlawfully
excess charged amount of INR 18,51,100.00 (Eighteen Lacs
Fifty One Thousand and One Hundred) along with interest of
refund which shall be further enhanced along with taxes,
TDS, other charges paid, along with compensation, interest,
damages for injury, defraud, harassment, mis-statement,
concealment of relevant and material facts and information's

before Hon'ble Court and from Appellants/Complainants.

Direct Respondents to provide Original, authentic, signed and
legally complete documents including Possession Letter,
Occupancy Certificate, Commencement Certificate, Seismic
Proof Certificate, detailed and explanatory sheet of
calculation of Refundable/Chargeable GST amount, Carpet
area including working of methods of calculations and

applicable provisions of law for Villa no-CN-02.

Direct the Respondent to reconstruct, rebuilt, rectify all the
structural defects, leakages, seepages, electrical defects,
missing switches, shortcomings, deficiencies, replacement of
articles of sanitary electrical items, switches, boards, laying
of wirings, construction materials at their own cost by using
standard and approved materials/articles/electrical appliances
to the ISI switches satisfaction quality and of
Appellants/Complainants and make the Villa NO- CN-02 a
safe and secure place for the living of family without
shivering under danger of fear of loss of life, family and
property and submit collective Affidavit/Undertaking of
Indemnity for the same before Hon'ble Court for

compensation and damages.

Direct respondents to provide Certified True Copy of
authenticated/original copy (Matched and Verified from
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Originals) of all sanction plans, lay out plans, site plans,
structural designs, documents, papers, maps etc. along with
approvals, sanction letters obtained/issued from regulating,
local or approving authorities/bodies in relation with "Eldeco
County (MANSIONZ) UPRERAPRJ2952 Residential,
UPRERAPRJ3677-Eldeco Phase-II-Residential PhasE-1-
J3677-Eldeco County and UPRERAPRIJ17705- ARCADE
COMMERCIAL of Project named ELDECO COUNTY
(Mansionz), Jawaharpuram, Kanpur, U.P, since inception and
explain in detail reason of deviation/variation in project plans
on affidavit separately and heavy penalty be imposed u/s 59,
60, 61, 62, 63, 64 69, 70, 71 and 72 of RRRA Act 2016 and
penal action be imitated under chapter XI of IPC against

Respondents/Promoters.

Direct Respondents to provide original and authentic copy of
documents marking and identifying clear locations of Parking
areas (both open and close), common areas, community
areas, roads with their dimensions including name wise list of
all amenities, facilities/services, location and dimension of
Clubs, Parks, swimming pool, details of inventories, land
banks, green belts, provided in Project named ELDECO
COUNTY (Mansionz), Jawaharpuram, Kanpur, U.P. for all
Phases "Eldeco County (Mansionz) UPRERA RJ2952 Phase-
1, Residential, UPRERAPRIJ3677 Phase-II-Residential and
Eldeco County UPRERAPRJ17705- ARCADE-
COMMERCIAL of Project named ELDECO COUNTY
(Mansionz), Jawaharpuram, Kanpur, U.P, since inception

separately standalone projects.

Direct respondents to confirm on affidavit that
Quality/stability and safety of VILLA NO CN-02 be strictly
as per G.O. NO 570/9-AA-1-2001-EARTH QUACK
RESISTANCE/AABA/2001 Dated 03.02.2001 and G.O. NO-
772/9-AA-1 Dated 13.02.2001 or any subsequent order of
State Government regarding earth quack resistance shall be

strictly followed. Further vide Kanpur Development
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Authority vide Permit dated 13.09.2007/27.06.2008 Permit
no. 225/23/1/2006-07, ID NUMBER-120900106 as uploaded
by Respondents on UP RERA Portal construction shall be
earthquake proof and submit affidavit and undertaking on
oath that construction of Villa no CN-02 is earthquake proof/
seismic proof and have sustainability of magnitude as per
Richter scale and shall stand for 100 years and delivered
Villa completely fully protects the life of family and property
of Villa No CN-02 of Complainants along with authenticated
copy of duly passed resolution of board of directors,
promoters and in Individual capacity and provide Indemnity
bond of suitable value as may be thought fit by Hon'ble
Court.

Direct Respondents to provide Certified True Copy of
Application and Original order of Free Hold Charges paid
vide challan dated 23.07.2019 for Villa NO-CN-02 to
Appellants/Complainants and compensate for the violation
and delay in delivering the original copy of order and actual

possession of the Villa.

To pass order  perpetually  restraining each
Respondents/Promoters their assigns, successors, assigns,
legal or authorized representatives, agents, proxies,
predecessors,  beneficiaries, legal and  authorized
representatives, legatees or by any name known or called, or
anyone representing Respondents/Promoters under any name,
style or designation, capacity etc., by an order of, perpetual
injection and non-interference whatsoever it may be
called/known in entire land, open areas, common areas,
parks, green belts, park containing club and swimming pool,
roads, entry and exit points, amenities, facilities of "Eldeco
County (MANSIONZ) UPRERAPRJ2952 PHASE-1-
Residential, as well as respective Phases of Projects
mentioning in order all infinitesimal and definite details of

Phase wise Project without any ambiguity and impose heavy
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penalty for violating Rera Act and Rules and defrauding
Appellants/Complainants.

Direct the Respondents to compensate by Rs. 3,00,00,000.00
(Rs. Three Crore) for unilaterally and arbitrarily changing the
location and phase of the Villa No-CN-02 if try and impose

heavy penalty on Respondents/Promoters.

Direct Respondents to provide, affidavit on oath as
Respondents, = promoters,  directors of  company,
Representatives and individually for unrestricted enjoyment
of Easementary rights of Villa and landed property in
perpetuity  along  with  written  consent  from

related/affected/associated parties and government bodies.

To declare Final Allotment Certificate & Agreement dated
23.02.2016 and unapproved, illegal, fake draft sale deed as
unconscionable, Manifestly Arbitrary, One Sided, and
infringement upon constitutional rights of
Appellants/Complainants being violative of Principle of
Natural Justice, Article-21, Equity, Justice and Good

Conscience, unfair contract hence VOID ab-initio.

xvi. To make arrangement for online public Inspection of documents

XVil.

as filed and submitted by Promoters of Project through their
login IDs (Provided by Office of RERA Authorities) for
carrying out Inspection of documents in public domain in the
interest of allottees/Promoters and in an effective seamless

transparent manner.

To declare deeds and acts of Respondents/Promoters as
Deceptive, fraudulent and unfair trade practices from very
beginning, vitiating solemn trust, equity and faith of
Appellants/Complainants and compensate accordingly. Thus
sham Partial Completion document dated 5.11.2019 being
violative of Section 2(j), 2(k), 2(m), 2(n), 2(q), 2(2), 2(21),
2(2n), 2 (zq), 4, 7, Chapter-111, IV, VIII, Section 35, 59, 60,
61, 62, 63, 64, 69 be declared as void ab-initio and obtained

by suppression, concealment of material facts, information,
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collusion of competent officials, actuated by corrupt motive,
a proof of fraudulent, deceptive practices run and operated by
Respondents/Promoters. See urgent reminder letter dated
30.04.2022 of Kanpur Electricity Supply Company Limited
demanding unpaid/overdue outgoings and issuing notice of

disconnection of electric supply.

xviil.  To direct the respondents to pay the compensation along with

interest on compensation amount as mentioned hereinbelow:

SN Grounds For Compensation Amount.
/Refund/Interest.
1. Non Registry of Sale Deed 1,00,00,000.00
and refusal.
2. Incorrect false information, 1,00,00,000.00
concealment of material
facts, misrepresentation,
intent to deceit and defraud
etc.
3. Delay in possession 1,18,00,000.00
4. Defective title of land 1,00,00,000.00
5. Failure to discharge duties as 2,50,00,000.00

per Act/Rules/Regulations.

6. Structural defects, poor and 5,00,00,000.00
deplorable condition of villa
No.CN-02, huge seepages,

electrical, plumbering
construction, defects,
deficiencies.
7. Causing  mental  agony, 1,00,00,000.00
injury, pain, harassment,
physical/mental distress,

economic and financial
losses to the complainants.

8. Legal cost. 20,00,000.00

xix. Order detailed inquiry in to the affairs of Respondents/Promoters
under Section 35, 71 of the RERA Act, 2016 and constitute
judicial investigation commission for all Projects under
ELDECO COUNTY (Mansion), Jawaharpuram, Kanpur,
U.P. "Eldeco County (Mansionz) UPRERAPRIJ2952
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UPRERAPRJ3677-Eldeco County Phase-II Residential and
UPRERAPRJ17705-ARCADE-Commercial.

Submitted with a strong prayer that matter be decided by
Hon'ble Tribunal under Chapter-II, III, IV and Sections 3, 4,
6, 11, 12, 13, 14, 15, 16, 17, 18 and 19 of the Act. The
powers of the Court to ensure compliance of the duties and
obligations cast on the promoters and the allottees and pass
appropriate orders for refund, interest on refund,
compensation, damages, including the orders relating to
imposing of penalties, have been given under section 31,
34(%), 35, 36, 37, 38, 40, 59, 60, 61, 62, 63, 64, and 69 of the
Act and the rule 23 and 24 of the U.P. RERA Rules and
under Chapter-VIII, section 71, 72, 88, 89, 31 etc. read with
Chapter II, III, IV for adjudication of compensation, interest
and other suitable financial relief etc. for judicial notice of

violations by Respondents/Promoters.

xxi.  Most respectfully prayed to grant other suitable relief in letter

and spirit of all/various reliefs sought as above and in
composite complaint only, as Hon'ble Tribunal may deem fit
in view of the peculiar facts and circumstances of the present
Appeal, pleadings of single combined signed complaint
submitted and written arguments submitted (Pages 1-269)

w.r.t. Application No-1 dated 28.02.2022.

The respondents filed their objections to the grounds of appeal
and submitted that:

Respondent no.1, Eldeco Townships and Housing Limited is a
reputed Real Estate Company providing its services around the
country. The respondent-company has successfully completed

various projects across the country.

On 29.12.2004, the respondent no.l entered into a Licence
Agreement with the Kanpur Development Authority (hereinafter
KDA) wherein the KDA had allotted approximately 31.8 acres of
land to the respondent on a licence basis for the purposes of

development and construction of houses, villas, commercial units
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etc. The said land was to be converted by the KDA into free hold

on payment of conversion charges to be paid by the allottees.

Respondent no. 1 held the property only as a licensee and it was
granted the rights to construct and transfer the units to the
allottees of the said project and had no further obligations and
liabilities against the allottees. The rights relating to execution of

sale deed vested with the KDA itself.

The appellants booked a villa on 18.02.2014 and paid a booking
amount of Rs.5,15,450/-. The booking in itself was not an
allotment. The appellants were made to fill an application form
for Villa wherein it was specifically mentioned in Clause B-3 that
allotment shall become final and binding only when the appellants

sign and execute the Allotment Certificate and Agreement.

after obtaining the requisite sanctions and approvals in 2015 the
respondent started the construction of the project and entered into
a tripartite agreement with the appellants and SBI on 23"
February 2016. A final allotment certificate was also executed by
the respondent in favour of the appellants on the same date i.e.

23.02.2016.

Respondent no. 1 completed the project in 2018 and had also
obtained the Completion Certificate of the aforesaid project dated
05.11.2019. Respondent no. 1 handed over the possession of the

unit to the appellants.

At the time of handing over the possession of villa, the sale deed
was not executed as the same had to be executed by KDA. After
acceptance of possession of the villa the appellants started
peacefully residing in the villa and raised no concerns whatsoever
regarding the quality of construction. However, the whole issue
arose when the respondents asked the appellants to execute the
sale deed, the appellants denied to do so and supplied a draft sale
deed wherein major changes were made by the appellants
themselves which were not permissible by KDA. The
respondents informed the appellants that the format of the sale

deed was drafted by KDA’s legal team and the same was
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approved by the KDA. Furthermore, it was beyond the powers of
the respondents to alter or amend the sale deed which was already
approved by the KDA. However, the respondents raised the
concerns of the appellants before the concerned department of
KDA to which reply was given by the liaison department that only
minor changes suggested by the customer could be done and the
legal head of the KDA was to be approached for the major
changes. As per the respondents, 130 sale deeds through KDA in
favour of other allottees have been executed and none of the

allottees raised any objection.

The Appellants/Complainants had also raised an objection as to
execute the sale deed in accordance with the format prescribed by
the RERA in accordance with the Notification No. 1673 dated
12.08.2018. However, it was clarified by the Respondents that the
said notification concerned only with respect to Agreement to Sell
and not the Sale Deed. The Appellants/Complainants were

adamant to execute the draft sale deed as suggested by them.

The respondent also stated that the Appellants/Complainants
started to create false and baseless complaints regarding the price
of the villa, structural defects, validity of agreement, non-
registration of the sale deed etc. and also started to create nuisance
on the project land in order to grab the attention of the employees
and maliciously instigated other allottees to file a complaint
against Respondents with an ulterior motive to get the draft sale
deed executed. In order to amicably settle the issue, the
Respondents maturely invited the Appellants/Complainants to
their office and explained the entire situation to the
Appellants/Complainants once again and requested the

Appellants/Complainants to stop creating nuisance on the land.

The Respondents through their advocate sent a letter dated
21.01.2020 to the Appellants/Complainants addressing all their
unwarranted demands wherein the Respondents specifically dealt
with each and every query raised by the Appellants/Complainants

and gave a satisfactory reply with adherence to the clauses of
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Allotment Certificate and Agreement dated 23.02.2016. Further
also clarified that it has fulfilled its obligations in accordance with

the prevalent laws in force.

The Appellants/Complainants ignoring the letter addressing their
queries filed a complaint before the RERA to which a detailed
reply was filed by the respondent.

The Concerned Authority by means of order dated 07.04.2022
while  rejecting the complaint observed that the
Complainants/Appellants are not entitled to any compensation

under the Act.

The present appeal filed by the Complainants/Appellants is
baseless and hence liable to be dismissed at the threshold with
exemplary cost on the Appellants/‘Complainants for the

harassment caused to the Respondents.

The appellants filed their replies denying the averments made by
the respondents in their objections and reiterating the averments

made by the appellants in the memo of appeal.

Heard Sri Manish Kumar Pandey, the appellant in person, and Sri

Deepak Agarwal, learned counsel for the respondents.

From the pleadings, record, and the submissions of the Appellant
No.I in person as well as counsel for the respondent, the admitted

facts as culled out as under:-

The respondent no.1 on 29 December 2004 entered into a license
agreement with the Kanpur Development Authority (herein after
to be referred as KDA) where in the KDA had allotted
approximately 31.8 acres of land to the respondent on a license
basis for the purpose of development and construction of houses,
villas, commercial units,etc. The said land was to be converted by
the KDA into freehold on payment of conversion charges to be
paid by the allottee. Further, the rights relating to execution of
sale deed vested with the KDA itself.
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The Appellants booked a villa on 18 February 2014 and paid a
booking amount of 5,15,450/-. The respondent after obtaining
the requisite sanctions and approvals in 2015, started the
construction of the project and entered into a tripartite agreement
with the appellants and SBI on 23 February 2016. Final allotment
certificate was also executed by the respondent in favour of the

appellants on the same day.

The respondent after completing the project in 2018, had also
obtained completion certificate from the competent authority on
5 November 2019. The possession of the villa was taken by the

appellants and started living and no concern was ever raised.

As per respondent, the whole issue arose when the appellants
were asked to execute the sale deed, which was to be executed by

the KDA.

The appellants made major changes in the draft sale deed, which
were not permissible by the KDA. The appellants were informed
that the format of the sale deed was drafted by the legal team of
KDA and it was beyond the power of the respondent to alter or
amend the sale deed approved by the KDA.

As per the respondents, 130 sale deeds through KDA in favour of
other allottees have been executed and none of the allottees raised
any objection. The appellants had raised the concerned issue
before the KDA, which was rejected by the KDA. The
appellants/complainants had also raised an objection as to execute
the sale deed in accordance with the format prescribed by the
RERA in accordance with Notification No.1673 dated
12.08.2018. However, it was clarified by the respondents that the
said notification concerned only with respondent to agreement to
sell and not the sale deed. The appellants/complainants were

adamant to execute the draft sale deed as suggested by them.

The respondents also stated that the Appellants/Complainants
started to create false and baseless complaints regarding the price

of the villa, structural defects, validity of agreement, non-
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registration of the sale deed etc. and also started to create nuisance
on the project land in order to grab the attention of the employees
and maliciously instigated other allottees to file a complaint
against Respondents with an ulterior motive to get the draft sale
deed executed. In order to amicably settle the issue, the
Respondents invited the Appellants/Complainants to their office
and explained the entire situation to the Appellants/Complainants
once again and requested the Appellants/Complainants to stop

creating nuisance on the land.

The respondents through their advocate sent a letter dated
21.01.2020 to the Appellants/Complainants addressing all their
unwarranted demands wherein the Respondents specifically dealt
with each and every query raised by the Appellants/Complainants
and gave a satisfactory reply with adherence to the clauses of
Allotment Certificate and Agreement dated 23.02.2016. Further
also clarified that it has fulfilled its obligations in accordance with

the prevalent laws in force.

The appellants/complainants ignoring the letter addressing their
queries filed a complaint before the RERA to which a detailed
reply was filed by the respondent.

After arguments on merits as raised by both the parties, the
Concerned Authority by means of order dated 07.04.2022 while
rejecting the complaint observed that no sufficient grounds have

been established by the complainants/appellants.

The careful examination of the impugned order reveals that the
authority on the basis of grievance raised by the appellant noted

the same as under :

(1) Delay in possession of the unit.
(i1) Deviation from sanctioned plan.
(111) Structural defects.

(iv) Defect in title of the project land.

(v) Non compliance of the obligations by the respondents.
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The concerned authority on the basis of pleadings and record
observed that the complainant in order to purchase a unit in the
project of the respondent only booked a unit in the year 2014. No
allotment was made at that time. The unit was allotted by the
respondent on 23.02.2016 which is followed by an agreement
between the parties. The possession of the unit was to be given
within 2 years. The offer of possession has been given earlier and

hence it cannot be said that there was any delay in possession.

The authority while examining the issue of ownership of the
respondent/promoter of the project observed that the respondent in
the advertisement as well as in the agreement mentions about the
land being owned by the KDA and the same has been given to the
respondent on lease for development and the complainant
knowing this fact executed the agreement. The complainant
instead of executing the conveyance deed on the format of KDA
wants to execute the same on the format developed by the
complainant/appellant. Owner of the land is KDA and for
execution of the conveyance deed, they are only competent and
the promoter/respondent is only a licensee, hence the respondent
cannot be forced to execute the conveyance deed and the authority
has further observed that it is binding on the complainant to
execute the conveyance deed on the format of KDA, hence as per
the facts narrated by the complainants, they are not entitled for

any compensation.

On the issue of structural defect, it was observed by the authority
that the reasons indicated are not sufficient. The complainants
while taking possession expressed their satisfaction. The
complainants have not brought on record any evidence to
demonstrate any structural defects and if there is any structural
defect then the complainant is required to approach the promoter
first for removal of the same and in case of inaction on the part of
promoter, the complainants can take action in accordance with the
provisions of the Act. Since the complainants have not brought on
record any evidence to establish that the promoter has failed to

remove the defects on receipt of the information from the
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complainants, therefore, the complainants are not entitled for any

compensation on this count.

While examining the allegation with respect to non compliance of
the obligations by the promoter and charging extra amount, the
authority has found that on the own request of the complaints, the
unit was changed and on account of the change of unit, location
charges were required to be paid by the complainants. Further, as
per the terms of the agreement, the complainant is bound to pay
location charges, therefore, the complainant is not entitled for any

compensation.

The complainants have also sought compensation for change in
the sanctioned plan. The respondent has not changed the
sanctioned plan and has also received completion certificate from
the concerned authority in which nothing has been indicated with
respect to change in the sanctioned plan and rejected the claim of
the complainants for alleged change in the sanctioned plan.
Finally after examining all the issues raised by the complainants,
the authority concerned rejected the complaint of the appellants

by means of impugned order dated 07.04.2022.

On a careful examination of the issue raised by the
complainants/appellants for compensation and the impugned
order, we are of the considered view that the issues raised by the
appellants/complainants were thoroughly examined by the
authority concerned while passing the impugned order dated
07.04.2022. We do not find any illegality or perversity in the

same.

At this juncture, we would like to observe that the appellants have
raised various issues and claims which were not in the online

complaint filed by the appellants/complainants.

In our considered view, we are required to examine the illegality
and perversity in the impugned order and new issues, if
necessitated, can only be added with the permission of the higher

forum/Tribunal, but we do not find any request giving reasons for
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raising the issues other than the issues raised at the time of filing

complaint.

20. As noted above, we do not find any illegality or perversity in the
impugned order dated 07.04.2022. The grounds taken by the

appellants against the same are not sustainable.

21. Accordingly, the appeal 1s dismissed.

Dated: 07.05.2024 (Sanjai Khare) (D. K. Arora)
Shakir/Irfan



