RESERVED JUDGMENT
BENCH-1

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.

Appeal No. 905/2021

M/s Square Yards Consulting Pvt. Ltd. ... Appellant.
Versus

1. Karan Talwar,

2. Aparna Talwar. Respondents.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

Before we proceed to examine the instant matter/issue, we deem it proper
to place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated
28.11.2023 with respect to appointment of Judicial Member, in the larger
interest as well as to resume the judicial functioning of the Tribunal and to
achieve the mandate of Section 44(5) of the Real Estate (Regulation &
Development) Act 2016 read with Regulation 22 and 25 a Bench
consisting of Chairman and Judicial Member was constituted vide order
dated 01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from 27.09.2023
on joining of the Judicial Member. Accordingly an office order dated

02.12.2023 was issued by the Registrar, which reads as under:--
OFFICE ORDER

It is hereby informed to all the concerned that the Tribunal was
working with single Bench consisting of Hon'ble Chairman and
Hon'ble Technical Member after demitting office by the Hon'ble
Judicial Member on 31.12.2022. Hon'ble Technical Member also
demitted office on 26.09.2023 and Hon'ble Administrative



Member being on unauthorized leave from 30.09.2022 (who
finally resigned on 29.10.2023) resulting the judicial functioning
of the Tribunal to tune to standstill with effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023 has
appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having judicial
back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Olfficer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct
of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and proceedings of
the Appellate Tribunal from being invalid merely for the reason
of any vacancy in, or any defect in the constitution of the
Appellate Tribunal or any defect in the appointment of a person
acting as a Member of the Appellate Tribunal or any irregularity
in the procedure of the Appellate Tribunal not affecting the
merits of the case.

Accordingly in the larger interest and expeditious disposal of
appeals as per mandate of Section 44(5) of the Act 2016 the
Bench for hearing of appeals is constituted with Hon'ble
Chairman & Hon'ble Judicial Member for judicial scrutiny of the
appeals and in case any expert opinion/assistance is required the
same will be taken as per provisions of Rule 30 of the Rules 2016
in appropriate cases or such cases will be deferred till
availability of Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is directed
to issue cause list of fresh appeals and re-schedule the cause list
of pending appeals from 27.09.2023 and upload the same on the
website of the Tribunal and also inform all the parties/legal
representatives about the same.

This order is issued with the approval of Hon'ble Chairman.

The judicial functioning of the Tribunal resumed with effect from

18.12.2023 after joining of the Judicial Member and the said Bench is still
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continuing on account of non-appointment of Technical and

Administrative Members.
Now we proceed to deal with the instant matter.

Heard Ms. Priyanka Singh, learned counsel for the appellant and Sri

Sachin Gupta, learned counsel for the respondents.

This appeal has been filed under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the
Act 2016°) by M/s Square Yards Consulting Private Limited (hereinafter
referred to as ‘the appellant’) against the order dated 08.11.2019 passed by
the U.P. Real Estate Regulatory Authority, Regional Office, Gautam Budh
Nagar (hereinafter referred to as ‘the Regulatory Authority’) in Complaint
No. NCR144/04/1062/2019 (Karan Talwar & Aparna Talwar Vs. Square
Yards Consulting Pvt. Ltd.) whereby the Regulatory authority directed the
respondent (appellant herein) to ensure payment of Rs.8,21,000/- to the
complainant within 45 days from the date of upload of the order on the

portal.

The facts of the case, as culled out from the memo of appeal, are that the
appellant is registered as a Real Estate Agent Company under the Act of
2016 bearing registration no. UPRERAAGTI0119. The appellant

provides intermediary services to the builder and acts as a Channel Partner.

The respondents willfully approached the appellant for the purposes of
booking of a residential unit bearing no. V-1089 in the project “Godrej
Golf Links”. Villa Complex Crest of M/s AR Land Craft LLP (hereinafter
called the “Promoter”). Accordingly a Builder Buyer Agreement dated

24.04.2018 was executed between the promoter and the respondents.

The respondents made several representations and showed their
willingness to work with the appellant. The appellant on the representation
made by the respondents agreed to an arrangement that in case when any
reference shared by the respondents get converted into sale then the
respondents shall be entitled to receive a share in the form of commission.
However, no written agreement pertaining to the same was executed

between the appellant and the respondents. With a view to provide
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services as sub agent the respondents had also registered themselves on
appellant's square connect app, an app which is meant only for the real

estate brokers.

The entitlement to the share in the commission was subject to the
confirmation of the shared booking reference. However, the booking made

through the reference of the respondents never got converted into sale.

Several emails addressed to the Appellant were sent by the respondents
claiming a sum to the tune of Rs 8,21,000/- (Eight Lakh Twenty-One
Thousand Only) on account of aforesaid arrangement as agreed between

the appellant and the respondent.

The respondents sent a legal notice dated 23.04.2019 addressed to the
appellant directing the appellant to make payment of Rs 8,21,000/- (Eight
Lakh Twenty-One Thousand Only).

The respondents filed a complaint U/s 31 of the Act 2016 before the
Regulatory Authority against the appellant seeking refund of the amount
Rs 8,21,000/- (Eight Lakh Twenty-One Thousand Only) vide Complaint
No.NCR144/04/1062/2019. The said complaint was decided by the
Regulatory Authority vide impugned order dated 08.11.2019 directing the
appellant to refund Rs.8,21,000/- to the respondents within 45 days from
the date of upload of the order on the portal.

The appellant has challenged the impugned order dated 19.02.2020 passed
by the Regulatory Authority, on the following grounds:-

A. Because the Hon'ble UP RERA failed to take into consideration the
factual issue as agitated by the Appellant. The Appellant here is
aggrieved due to the order of refund which has been passed against
the Appellant without fully appreciating the true facts and

circumstances of the case.

B. Because Hon'ble UP RERA did not take into consideration the fact
that appellant was diligent in carrying out its duties and functions as

enumerated under Section 9 and 10 of the Act.



Because the Appellant as a Real Estate Agent had facilitated the
process of booking when the Respondents had approached the
Appellant in this regard and had fulfilled its obligations towards the

Respondents without any deficiency in services.

Because the Appellant acted on the representations made by the
respondents that they were keen to work as a Real Estate Agent
themselves. There does not exist any nexus in any manner between
the willingness of the Respondents to act in the capacity of a Real
Estate Agent and booking made by the Respondents in the project of

Godrej Golf Links as aforementioned.

Because the Appellant has not indulged in any unfair trade practices
with respect to the services offered to the Respondents in the capacity
of the allottee, The Appellant has fully complied with the Section
10(c) of the Act. As the duty of the real estate agent as imposed by the
Act covers only those transactions that were entered in reference to
sale and purchase of a unit in capacity of allottee and does not extend

to any arrangement totally distinct from the transaction.

Because the claim of the Respondent is beyond the scope of Section
31 of the Act as the subject matter of dispute is in no way covered
under the Act, 2016. The arrangement that was agreed between the
parties does not in any manner impose any liability or cast any duty

over the appellant in terms of any provisions of the Act.

Because the Hon'ble UP RERA cannot be treated as a recovery forum
by the Respondents. The Act clearly states that the purpose of the Act
is "to establish the Real Estate Regulatory Authority for regulation
and promotion of the real estate sector". The Act has a specific intent
and purpose and the Respondents cannot approach the Hon'ble UP

RERA as a Court of Recovery based on misleading claims.

Because the Hon'ble UP RERA has erred in relying upon the
correspondences produced by the Respondents as they lack legal
sanctity. Further, the Hon'ble UP RERA ousted the jurisdiction
provided to it for the purpose specified in the Act (supra) and instead
acted as a Civil Court by going into the contents of the
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correspondences without corroborating the same and treating it

substantive evidence.

1. Because the Respondents have obliged by the conditions that are
enumerated in the Real Estate Agent Registration Certificate provided
by the Authority. Further, there is no legal obligation on behalf of the
Appellant towards the Respondents with regard to his Commission

income as per the Act and the Rules and hence no corresponding duty.

J.  Because the Respondents had approached the Hon'ble UPRERA with
the objective to unjustly enrich themselves by making illegal demands

for refund by twisting the true facts of the case.
The appellant has prayed for the following reliefs:--

(1) Set aside order dated 08.11.2019 passed by the learned member in
UPRERA in Complaint No. NCR144/04/1062/2019.

(1) Award compensation of Rs 5,00,000 (Rupees five Lakhs Only) for the
mental agony, harassment and trauma suffered by the Appellant in

favor of the Appellant and against the Respondents.

(1i1) Pass any other order or orders as this Hon'ble Tribunal may deem fit in
the facts and circumstances of this case in favor of the Appellant and

against the Respondents.

The respondents filed their objections to the grounds of appeal and
submitted that the complainants/respondents are husband and wife. Both
the complainants/respondents are in service. Both have invested their life
savings and hard earned money to purchase the villa from the promoter.

The respondents further submitted that:

The appellant has issued various advertisements about its project "Godre;j
Golf Links, Villa Complex Crest" at Greater Noida, U.P. for inviting
applications for booking of flats/villas in the said project. The appellant is
a channel partner/broker of this project listed at sl. no. 17. The project is

developed by M/s AR Landcraft LLP (herein after called the "promoter").

7.2 The complainants/respondents approached the appellant and the appellant

had informed that the cost of the Villa No.- V1089 having Carpet Area of



153 Sq. Mtr. would be Rs.1,40,13,767/-(Rs. One Crore Forty Lakh
Thirteen Thousand Seven Hundred Sixty-Seven Only). The
Complainants/respondents had shown their incompetency to purchase
aforesaid villa which is expensive and out of their reach. Then the
appellant had given an offer that if the Villa is booked through him then he
will give a refund of Rs.8,21,000/-(Rs. Eight Lakh Twenty- One Thousand
Only) from his commission income. So the net cost of Villa will be
reduced to Rs.1,31,92,767/-(Rs. One Crore Thirty One Lakh Ninety Two
Thousand Seven Hundred Sixty Seven Only). The amount of refund was

confirmed by the appellant in the communications done by him.

7.3 The Complainants/respondents had paid Rs.5,00,000/- (Rs. Five Lakh Only)
at the time of booking application form to the appellant and cheque has
been issued in the name of "Godrej Golf Link I Collection Account" vide
cheque No. 162909 dated 08/04/2019 drawn on HSBC, New Delhi after
getting assurance of refund. The appellant has affixed his seal and signed

on booking application form on 10/04/2019.

7.4 The "Builder Buyer Agreement" was executed between the promoter and
complainants/respondents on 28/06/2018 and total consideration has been
decided to the Villa as Rs. 1,43,25,154/- (Rs. One Crore Forty-Three
Lakhs Twenty-Five Thousand One Hundred Fifty-Four Only) inclusive of

Lease Rent.

7.5 The appellant had assured at the time of booking about the refund amount
and assured that refund will be given once 20% of the cost of the Villa is
paid to the promoter of the project. However, 60% of the amount has been

paid but no payment has been given by the appellant till date.

7.6 The Complainants/respondents had informed this matter to the promoter but
no payment has been given by the appellant. This confirms that the false
promise was made at the time of booking by the appellant and the
complainants only received vague and hollow answers from the appellant’s

end and were made to run from pillar to post.

7.7 After being disappointed by the conduct of the appellant the complainants
first time made on line complaint on 28/04/2019 for the refund of amount

Rs. 8,21,000/- (Rs. Eight Lakh Twenty- One Thousand Only) having
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complaint number NCR144/04/1062/2019 before the Regulatory
Authority.

The complaint no. NCR144/04/1062/2019 has been decided by the
Regulatory Authority on merit after hearing both the parties and evaluating

the evidence produced on records.

The present appeal has been preferred just for the purpose of causing

harassment and injustice to the complainants/respondents.

7.10 The order dated 08.11.2019 passed by the Regulatory Authority in

Complaint No. NCR144/04/1062/2019, in favour of complainant and
against the appellant after hearing both the parties and appreciating the
facts, circumstances and evidences of the case is just and proper and
sustainable in the eyes of laws, therefore the appeal deserves to be

dismissed.

7.11 The booking of a residential unit bearing no. V-1089 in the project "Godre;j

Golf Links" Villa Complex Crest of the M/s AR Land craft LLP was done
through the M/s Square Yards Consulting Private Limited i.e appellant on
the commitment of refund of Rs. 8.21 Lakh. The same amount has been
confirmed by the appellant even before the booking through e-mail
communication after that many times he has confirmed the figure of refund

on email and in WhatsApp chat with the complainants.

7.12 Both the complainants/respondents are in service; one is in Merchant Navy

and the other is Doctor of Physiotherapy. Both are not engaged in any type
of business of real estate, so the allegation of the appellant is false and
baseless. Furthermore it is a foul play on the part of the appellant in order
not to fulfill its commitment for refund to the complainants/respondents.
The associate of M/s Square yards consulting Private Limited i.e. appellant
informed about the square connect app which is totally managed by the
appellant, the complainant can not make any changes, variation or deletion

or input any information to the square connect app.

7.13 Fraud was played by the appellant's side by the way of tactic of shared

booking reference and complainant had nothing to do with the Square

Connect App. Booking of Villa was only done through appellant who is



the real estate agent/channel partner when the appellant offered to refund
an amount of Rs. 8.21 Lakhs out of his commission and same was

informed by the way of emails to the complainants.

7.14 Several emails and whatsapp chat were done with the M/s Square Yards

(appellant) and its associates for the refund of an amount of Rs. 8.21 Lakhs
to the complainants/respondents form the appellant's commission income

as agreed between appellant and complainants/respondents.

7.15 The appellant is involved in doing unfair trade practices and violating the

8.1

8.2

various provisions of the of the UP Rera Act, 2016 and also breaches the
terms and conditions given under section 9 and 10 of the UP Rera Act.
Therefore the order dated 08-11-2019 passed by UP Rera Authority,
Gautam Budh Nagar is just and proper and sustainable in the eyes of law
and present appeal preferred by appellant is just to cause harassment to the
complainants/respondents and devoid of merit hence, deserves to be

dismissed.

The appellant filed its reply to the objections of the respondent denying the
averments made by the respondents in the objections and reiterating the
averments made by the appellant in the memo of appeal. The appellant

further submitted that:

The appellant had never offered the respondents to refund the amount of
Rs.8.21 Lacs. Rather the respondents agreed to provide lead to the
appellant and if said lead gets converted into sale, then the respondents
would have been eligible to earn commission to the tune of Rs. 1 Lac. At
the time of booking of the said Villa the respondents showed their
willingness to work as channel partner for the appellant by sharing leads
and reference with agreed commission. The claim of the respondents for
refund of Rs.8,21,000/- 1s baseless and it is inconceiveable as to how the
appellant could have offered a refund from its own income in the form of

commission.

The Regulatory Authority has no jurisdiction to determine a dispute
between a real estate agent registered as per the provisions of the Act 2016

and its unregistered channel partner/sale agent.
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No written agreement for the refund of Rs.8,21,000/- has been placed on
record and the respondents are only trying to make up a cock and bull story
to take unjust enrichment by making an illegal demand and have not

approached the court with clean hands.

The respondents have only placed an email on record before the
Regulatory Authority alleged to have been sent from the personal email 1d
of the employee of the appellant i.e. rachit mahek@rediffmail.com
showing that the respondents will be provided with the amount of
Rs.8,21,000/- as refund against their booking, which is false and frivolous
since no such representation or promise of refund was made by the
company and the aforesaid email has not been sent to the respondents from
the official email id of the appellant or the official email id of the

employees of the appellant-company i.e. squareyards.co.in.

The WhatsApp chat as placed on record by the respondents and the
contents therein is no proof to show that the refund of Rs.8,21,000/- was
promised by the appellant. The case of the respondents cannot rest upon
the WhatsApp chat with the alleged employee of the appellant. There is no
agreement or an official email placed on record to support the claim of the

respondents.

The impugned order deserves to be quashed and the present appeal
deserves to be allowed on merits otherwise an irreparable loss will be
caused to the appellant, which cannot be compensated in any manner

whatsoever.

As per pleadings of the parties, the respondents approached the appellant
for the purpose of booking a residential unit in the project “Godrej Golf
Links”. Villa Complex Crest of M/s AR Land Craft LLP. The Builder
Buyer Agreement was executed on dated 24.04.2018 between the promoter
and the respondents. As per appellant, the respondents showed their
willingness to work with the appellant and the appellant on the
representation made by the respondents agreed to an arrangement that in
case when any reference shared by the respondents get converted into sale
then the respondents shall be entitled to receive a share in the form of

commission and with a view to provide services as sub agent the
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respondents had also registered themselves on appellant's square connect

app, an app which is meant only for the real estate brokers.

The entitlement to the share in the commission was subject to the
confirmation of the shared booking reference. However, the booking made
through the reference of the respondents never got converted into sale.
Several emails addressed to the Appellant were sent by the respondents
claiming a sum to the tune of Rs 8,21,000/- on account of aforesaid
arrangement. Subsequently, the respondents filed Complaint before the
Regulatory Authority claiming refund of said amount and the complaint of
the respondents was decided by the Regulatory Authority vide order dated
08.11.2019 with a direction to the appellant to refund amount of
Rs.8,21,000/- to the complainant within 45 days from the date of upload of
the order on the portal.

A specific stand of the appellant is that there does not exist any nexus in
any manner between the willingness of the Respondents to act in the
capacity of a Real Estate Agent and booking made by the Respondents in
the project of Godrej Golf Links. The appellant challenged the order of the
Regulatory Authority on the ground that the Regulatory Authority without
there being any jurisdiction and lack of legal sanctity of the
correspondence, passed the impugned order acting as civil court by giving
effect to the contents of the correspondence without corroborating about

the substantial evidence.

The respondents laid much emphasis that the appellant assured the refund
of the amount in question from commission after the booking is done
through the appellant, but the same was not honoured despite legal notice,
therefore, the respondents filed complaint, seeking direction against the
appellant and there is no illegality and perversity in the impugned order

passed by the Regulatory Authority.

On the basis of the pleadings, records and submissions of learned counsels
for the parties, the issue required to be examined by this Tribunal is that
whether under the Scheme of Act and Rules 2016 there is any provision for
giving commission by the Real Estate Agent for facilitating booking of the

Unit to an allottee?
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10.1 The real estate sector plays a catalytic role in fulfilling the need and
demand for housing and infrastructure in the country. While this sector has
grown significantly in recent years, it has been largely unregulated, with
absence of professionalism and standardization and lack of adequate
consumer protection. Though the Consumer Protection At, 1986 is
available as a forum to the buyers in the real estate market, the recourse is
only curative and is not adequate to address all the concerns of buyers and
promoters in that sector. The lack of standardization has been constraint to
the healthy and orderly growth of industry. Therefore, the need for

regulating the sector has been emphasized in various forums.

10.2 The Real Estate (Regulation and Development) Act, 2016 aims to create a
Real Estate Regulatory Authority and an Appellate Tribunal that will act as
a watchdog for the housing sector, primarily towards protecting consumer
interests while creating an alternative redress mechanism for an disputes
that may arise. This Act also aims to provide a uniform regulatory
environment in the real estate Sector which is laced with black money, red-
tapism, land mafias and corruption. The core objective of this Act is
twofold: firstly, to ensure sales of immovable properties in an efficient and
transparent manner and secondly, to protect the interest of consumers in

the real estate sector.

10.3 The Act 2016 is further intended to achieve:-
(a) To ensure accountability towards allottees and protect their interest;
(b) To infuse transparency, ensure fair-lay and deduce frauds & delays;
(¢) To introduce professionalism and pan India standardization;

(d) To establish symmetry of information between the promoter and

allottee;
(e) To impose certain responsibilities on both promoter and allottees;
() To establish regulatory oversight mechanism to enforce contracts;
(g) To establish fast-track dispute resolution mechanism;

(h) To promote good governance in the sector which in turn would create

investor confidence;
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(1) Regulation of the planned development in the real estate sector;

(j) To ensure sale of immovable properties in an efficient and transparent

manner;
(k) To protect the interest of consumers in the real estate sector;

10.4 The Promoter/developers are also required to make various compliances:
(1) No launch or advertisement before registration with RERA;

(i1) Sharing information project plan, layout government approvals, land

title status, sub-contractors;

(111) Increased assertion on the timely completion of projects and delivery

to the consumer;

(iv) An increase in the quality of construction due to a defeat liability

period of five years;

(v) Informing allottees about any minor addition or alteration;

(vi) Consent of 2/3™ allottees about any other addition or alteration;

(vii) Consent of 2/3™ allottees for transferring majority rights to 3™ party

(viil)) Formation of RWA within specified time or three months after

majority of units have been sold.

10.5 The provision of Section 10 of the Act 2016 provides regarding functions

of real estate agents, which cull out as under:
10. Functions of real estate agents.—

Every real estate agent registered under section 9 shall—

(a) not facilitate the sale or purchase of any plot, apartment or building,
as the case may be, in a real estate project or part of it, being sold by
the promoter in any planning area, which is not registered with the
Authority;

(b) maintain and preserve such books of account, records and documents
as may be prescribed;

(¢) notinvolve himself in any unfair trade practices, namely:—

(1) the practice of making any statement, whether orally or in writing
or by visible representation which—
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(A) falsely represents that the services are of a particular standard
or grade;

(B) represents that the promoter or himself has approval or
affiliation which such promoter or himself does not have;

(C) makes a false or misleading representation concerning the
services;

(1) permitting the publication of any advertisement whether in any
newspaper or otherwise of services that are not intended to be
offered.

(d) facilitate the possession of all the information and documents, as the
allottee, is entitled to, at the time of booking of any plot, apartment or
building, as the case may be;

(e) discharge such other functions as may be prescribed.

10.6 The Uttar Pradesh Real Estate (Regulation and Development) Rules, 2016

lays down other functions of a real estate agent, which reads as follows:

13. Other functions of a real estate agent. — The real estate agent shall
provide assistance to enable the allottee and promoter to exercise their
respective rights and fulfill their respective obligations at the time of

booking and sale of any plot, apartment or building, as the case may be.

10.7 The provision of Section 10 read with Rule 13 cast the duty upon the real
estate agent that he shall not facilitate the sale or purchase of any plot,
apartment or building, as the case may be, in a real estate project or part of
it, being sold by the promoter in any planning area, which is not registered
with the Authority and not to further involve himself in any unfair trade
practices by making any statement, whether orally or in writing or by
visible representation regarding the services are of a particular standard or
grade and represents to the effect that the promoter or himself has approval
or affiliation which such promoter or himself does not have or makes a
false or misleading representation concerning the services, permitting the
publication of any advertisement whether in any newspaper or otherwise
regarding services that are not intended to be offered. The agent has to
provide assistance to enable the allottee and promoter to exercise their
respective rights and fulfill their respective obligations at the time of

booking and sale of any plot, apartment or Unit. Thus, under the Scheme
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of the Act, 2016 there is no provision for offering any commission to an

allottee by the real estate agent.

10.8 Any act of alluring any person by misleading representations falls under

the category of misconduct in a sense pollutes the transparency in the
transaction. The job of the agent is only to provide assistance to both the

consumer and the promoter in a transparent manner.

10.9 The documents placed on record at page 49, 60 and 61 show that App

launched by the appellant for calculation of commission, wherein the name
of respondent has been shown. The amount of commission establishes that

the respondent was acting as sub-agent of the appellant.

10.10 In our considered view, any assurance if given by an agent was not correct.

The remedy against the non-compliance of assurance will not fall in the
domain of Act and Rules 2016. The proceedings before the Regulatory
Authority are summary in nature and if any real estate agent overreach the
mandate given under the provisions of Act and Rules 2016 or the same
warrants action and cancellation of registration against false assurance.
There is no written agreement or assurance by the real estate agent for
offering any commission on the booking. There is nothing on record to
show that the appellant had advertised commission, if the booking is done

through him.

10.11 The issue of commission does not fall in the domain of Act and Rules

11.

12.

2016. Hence, no such order could have been issued. The order passed by
the Regulatory Authority is not sustainable in the eyes of law and beyond
the provisions of Act and Rules 2016. Accordingly, the impugned order
dated 08.11.2019 passed by the U.P. Real Estate Regulatory Authority,
Regional Office, Gautam Budh Nagar (hereinafter referred to as ‘the
Regulatory Authority’) in Complaint No. NCR144/04/1062/2019 (Karan
Talwar & Aparna Talwar Vs. Square Yards Consulting Pvt. Ltd.), is

hereby set aside.
The Appeal is accordingly allowed. No order as to the costs.

The amount deposited by the appellant towards compliance of the

provisions of Section 43(5) of the Act be released in favour of the
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appellant. The appellant is directed to move an application before the
Registrar of this Tribunal giving details of proof of deposited amount as
well as bank account number along with IFS Code in which the appellant

wants the said amount to be remitted through RTGS.

On receipt of the application, the Registrar after verifying the amount
deposited by the appellant from the accounts department/bank, will take
necessary steps for release of the amount. Registry is directed to take steps
for redemption of the amount of fixed deposit and remit the same to the
bank account, through RTGS along with interest accrued on the said fixed

deposit, indicated in the application.

It will be the liability of the beneficiary to pay the income tax on the

interest earned on the deposited amount, if any.

Dated: 07.05.2024
Shakir/Tanveer (Sanjai Khare) (D.K. Arora)



