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          RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO.806 /2020 

 

M/S Gaursons Realtech Pvt. Ltd.      ……………..Appellant. 

     Versus 

Lokendra Singh.        ……………Respondent. 

    ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member. 

1.   The present appeal has been preferred by M/S Gaursons Realtech Pvt. 

Ltd. (hereinafter referred to as the ‘appellant’) under Section 44(1) of 

the Real Estate (Regulation and Development) Act, 2016 (hereinafter 

referred to as ‘the Act 2016’) against the order dated 18.09.2020 passed 

by the Adjudicating Officer of the U.P. Real Estate Regulatory 

Authority, Regional Office, Gautam Budh Nagar (hereinafter referred 

to as the ‘Adjudicating Officer’) in Complaint No. 

ADJ/NCR144/03/51686/2020 whereby the following directions were 

given:-- 

(i)  The complainant will get compensation from the opposite party  

at the rate of MCLR+1% per annum on the total deposited 

amount of Rs.30,34,646/- from 30.03.2018 till delivery of actual 

possession of the flat and after adjusting the amount of 

Rs.74,048/- the remaining amount will be paid by the opposite 

party.  

 (ii)  Maintenance charges will be payable from the date of delivery of 

actual possession but the amount which has been paid by the 

complainant towards maintenance charges will be adjusted from 

the date of delivery of actual possession, further no maintenance 

charge will be taken for one year.  
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(iii)  Opposite party is directed to ensure refund of holding charges of 

Rs.22,493/- to the complainant within 30 days from the date of 

uploading of the order on the portal. 

(iv)  In case the opposite party does not comply the order, the 

complainant will have a right to get the same executed through 

the Regulatory Authority.  

2.  The facts of the case, in brief, as culled out from the memo of appeal, 

are that the respondent booked a residential flat/unit No. 1133, Block-

D, 16th Park View situated in the township project of the appellant 

known as ‘Gaur Yamuna City’, Mirjapur LFD -3, YEIDA, Taj 

Expressway, Greater Noida, district Gautam Budh Nagar.  The booking 

and allotment letters were signed and executed by both the parties on 

21.01.2015.  As per allotment letter the proposed date of possession 

was 31.12.2017.  The complainant/respondent paid Rs.30,34,646/- plus 

taxes to the appellant. 

2.1  The construction of Block-D of the said project was stopped due to 

many legal issues/hurdles/court orders, like farmers’ protest and their 

litigation, construction ban order by National Green Tribunal from time 

to time, since the date of booking till the date of possession and this 

issue is covered under condition no. 17 of the allotment letter. 

2.2  The appellant completed the construction of the tower concerned and 

obtained Occupancy Certificate from the concerned authority on 

10.05.2019 and sent offer of possession of the concerned flat to the 

respondent on 10.05.2019.  On the offer of possession the complainant 

himself settled all the dues and the appellant paid the delay possession 

penalty to the respondent. 

2.3  According to terms and conditions of the allotment letter, timely 

payment was the main essence to achieve the goal but the respondent 

never paid his installments on time although the appellant completed 

the project/tower concerned. 

2.4  On 06.11.2019 the appellant and the respondent settled all their issues 

and signed and executed a settlement under the name and style ‘No 

Dues Certificate’. 
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2.5  On the request of the respondent to pay delay penalty of Rs.74048/- the 

appellant has paid full and final delay penalty to the respondent. 

2.6  On 05.03.2020 the sub-lease deed was executed and as per clause 3 of 

the sub-lease deed vacant and peaceful possession of the flat has been 

given to the respondent.  Only the issue of final finishing was raised by 

the respondent and the appellant was ready to give final touch to the 

flat/unit concerned. 

3.  The appellant has challenged the impugned order dated 18.09.2020, 

passed by the Adjudicating Officer, on the following grounds:-- 

(A)  At the time of booking and execution of the allotment letter dated 

21.01.2015 everything was written, even then the Adjudicating 

Officer passed the impugned order.  

(B)  Both the parties issued No Dues Certificate to each other, even 

then the Adjudicating Officer passed the impugned order.  

(C)  The Adjudicating Officer imposed the delay penalty from 

30.03.2018 till the actual possession which is illegal and it can be 

maximum upto the receipt of occupancy certificate as specified 

by Hon’ble Apex Court in Civil Appeal Nos. 6649-50 of 2018 

(Supertech Vs. Rajni Goel). 

(D)  The Adjudicating Officer mentioned in its order about execution 

of sub-lease deed and as per clause 3 of the sub-lease deed the 

respondent is not entitled to any claim. 

(E)  Holding charge has been imposed under the provisions of UP 

Apartment Act and the Act of 2016. 

(F)  The appellant has again offered the respondent to take the keys of 

his flat, by email dated 05.10.2020. 

(G)  The actual possession of the concerned flat was given to the 

respondent at the time of execution of sub-lease deed.  The only 

issue left was regarding furnishing.  The same could not be done 

due to Covid-19 lockdown, short of labour and material.   
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(H)  In similar matter i.e. Complaint No. NCR144/09/2314/2019, 

Desh Raj Vs. UP Township Infrastructure Pvt. Ltd. the 

Regulatory Authority dismissed the complaint on the ground of 

registry/sub-lease deed having been executed.   Even the 

Adjudicating Officer has dismissed Complaint No. 

ADJ/NCR144/03/52657/2020, Dharam Pal Vs. Panchsheel, on 

the same ground.  

4.  The appellant has prayed for the following reliefs:-- 

(1)  To set aside the impugned order dated 18.09.2020, uploaded on 

19.09.2020 passed by the RERA Authority.  

(2)  Issue direction to the RERA Authority to stay the execution and 

Section 63 proceedings until disposal of present appeal. 

5.  The respondent filed his objection to the memo of appeal and submitted 

that the basic cost of the flat was Rs.29,28,490/- plus service tax which 

was to be paid as per payment plan of the appellant and the construction 

of the flat was to be completed on 30.09.2017 and fit-out period was 

three months, i.e. upto 31.12.2017. 

5.1  The respondent paid all the consideration as per payment plan and 

demand of the appellant.   The respondent paid a total sum of 

Rs.30,74,597/- to the appellant before possession but the appellant 

failed to provide possession of the flat to the respondent as per 

agreement due to which the respondent had to suffer a lot mentally, 

financially and physically, hence the respondent preferred the complaint 

before the Adjudicating Officer. 

5.2  The Adjudicating Officer, after hearing both the parties and considering 

all the pleadings and evidence on record passed the impugned judgment 

which does not suffer from any illegality or jurisdictional error, as such 

the impugned order needs no interference by this Tribunal.  

5.3  The grounds taken by the appellant are illegal and as such not 

sustainable in the eye of law and the appeal is liable to be dismissed 

with costs.  



5 
 

5.4  The appellant falsely stated that construction of the project/block-D was 

hassled and stopped due to hurdles/court orders, like farmers’ protest 

and their litigation and ban order on construction by National Green 

Tribunal from time to time, but the appellant failed to produce any legal 

document stating any compromise, compensation or penalty given to 

the farmers regarding their protests.  The appellant has not been able to 

bring any evidence on record which may corroborate its version that 

there was non-availability of building material, steel, cement, water or 

electricity.  There is no evidence of any delay having occurred due to 

war, civil commotion, act of God etc.    

5.5  At the time of booking the appellant assured the respondent that 

possession of the flat would certainly be given on or before 31.12.2017 

including the fit-out period, as such the respondent is entitled for 

compensation/interest since 01.01.2018 although the Adjudicating 

Officer awarded the interest from 30.03.2018.  As such the judgment 

and award passed by the Adjudicating Officer is liable to be complied 

and the appeal is liable to be dismissed.  

5.6  After the delay of more than 2 years the appellant through email dated 

15.02.2020 arbitrarily changed the time limit for handover of flat’s key 

after execution of sub-lease deed from minimum 60 days to an 

indefinite period without any upper limit. 

5.7  As per clause 20 of the allotment agreement the final touch of the 

apartment shall be given after the registration of sub-lease deed and the 

final touch will take 20 to 30 days for an individual apartment. 

5.8  As per the terms and conditions of the agreement timely payment is one 

of the essential requirements of the contract.  The respondent made full 

and final payment, despite the project being incomplete, which was to 

be paid on the handing over of the possession of the flat.  The appellant, 

even after passing of judgment and order dated 18.09.2020 by the 

Adjudicating Officer, failed to give possession of the flat and Sri 

Rajeev Yadav, AGM (Legal) of the appellant sent email dated 5th 

November, 2020 stating therein that in partial compliance of the order 

of RERA authority the possession of the flat concerned has been given 

to the respondent on the date of registry/sub-lease deed and the 
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finishing work as per specification is also complete, so the respondent 

was requested to take the keys of the flat for which the respondent can 

contact the appellant’s site/corporate office, customer care cell but 

subsequent emails sent by the respondent seeking appointment for key 

handover to AGM(Legal), site officials and customer care cell went un-

responded.  Later on the appellant called the respondent for providing 

keys of the flat on 28.11.2020 but through email dated 28.11.2020 the 

appellant informed the respondent that it would confirm the key 

handover after tentative 10 days.  Thereafter offer for key handover 

came through email dated 14.12.2020 and the respondent visited the 

site with all requirements on 20.12.2020 but upon reaching there it was 

revealed that parking was not allotted, therefore, the respondent was not 

in a position to take the keys and informed all the concerned through 

email.  However, actual possession of the flat with parking has been 

given to the respondent on 27.12.2020. 

5.9  The respondent is entitled to compensation as per Section 12 of the Act 

2016.  The respondent is also entitled for compensation under Section 

18(1) of the Act 2016.  In the present case as per builder buyer 

agreement 12% per annum interest will be charged in case of delay on 

the part of the allottee in payment of installment and on the other hand 

Rs.5/- per sq.ft. per month (which roughly comes to 1.2% per annum) 

will be paid by the promoter.  The Hon’ble Apex Court in various cases 

fixed the liability of promoter to pay interest as well as compensation 

giving finding that arbitrariness of the builder will no longer work 

because when the home buyer is not able to pay installments or arrears, 

the builder imposes a fine on him that he is obliged to pay, then why no 

fine on the builder when he is unable to deliver the possession of 

flat/house on time.  

5.10  In the present case the appellant has caused inordinate delay in handing 

over possession of the flat to the respondent even after execution of 

sub-lease deed and passing the impugned order.  As such the award 

passed by the Adjudicating Officer is liable to be enhanced.  
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5.11  The respondent had to obtain loan from LIC Housing Finance Ltd. for 

purchase of the flat at 9.75% interest and the respondent is paying EMI 

of the said loan. 

5.12  In view of the above, the judgment and order passed by the 

Adjudicating Officer on 18.09.2020 to pay compensation as interest @ 

MCLR + 1% on the deposited amount of Rs.30,34,646/- from 

30.03.2018 till the date of actual possession i.e. 27.12.2020, after 

adjusting the amount of Rs.74,048/- is justified and the present appeal is 

liable to be dismissed with costs.  

6.  The appellant filed its reply to the objection of the respondent denying 

the averments made in the objection and reiterating the averments made 

in the memo of appeal.   The appellant further submitted that the 

situation was beyond control from the date of booking of the flat till the 

receipt of Occupation Certificate in May 2019 due to which the 

construction of the said tower/unit/project was affected and delayed on 

account of orders of National Green Tribunal and self cognizance of 

National Environment Pollution (Prevention and Control) Board 

banning the construction.  There are many other reasons for the delay 

like farmers’ agitation, restriction by Government on use of ground 

water for construction, scarcity of sand, shortage of manpower etc.   

Such conditions were beyond the control of the appellant.  Despite such 

force majeure events the appellant endeavored to complete the 

construction within the shortest possible and reasonable time.  

6,1  Apart from the above NGT and EPCA ban orders on construction, the 

Covid-19 pandemic wave from 25.03.2020 to 25.09.2020 and 2nd wave 

from 15.03.2021 to 15.06.2021 was also a major hurdle/reason not to 

achieve the possession goal within time frame. 

6.2  The respondent settled his account and opted Rs.74048/- as full and 

final penalty/interest. But the Adjudicating Officer failed to                      

appreciate this fact and passed the impugned order.  The Adjudicating 

Officer has no power to grant interest in the form of compensation 

under Section 71 of the Act 2016. 

7.  Heard Shri Samrat Vaish, learned counsel for the appellant and Shri 

Arvind Tilhari, learned counsel for the respondent. 
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8.  On examination of pleadings, record and submission of learned counsel 

for the parties the admitted facts are that the respondent booked a 

residential flat/unit No. 1133, Block-D, 16th Park View situated in the 

township project of the appellant known as ‘Gaur Yamuna City’, 

Mirjapur LFD -3, YEIDA, Taj Expressway, Greater Noida, district 

Gautam Budh Nagar.  The booking and allotment letters were signed 

and executed by both the parties on 21.01.2015.  As per allotment letter 

the proposed date of possession was 31.12.2017.  The 

complainant/respondent paid Rs.30,34,646/- plus taxes to the appellant. 

8.1  The construction of Block-D of the said project was stopped due to 

many legal issues/hurdles/court orders, like farmers’ protest and their 

litigation, construction ban order by National Green Tribunal from time 

to time, since the date of booking till the date of possession and this 

issue is covered under condition no. 17 of the allotment letter. 

8.2  The appellant completed the construction of the tower concerned and 

obtained Occupancy Certificate from the concerned authority on 

10.05.2019 and sent offer of possession of the concerned flat to the 

respondent on 10.05.2019.  On the offer of possession the complainant 

himself settled all the dues and the appellant paid the delay possession 

penalty to the respondent. 

8.3  According to terms and conditions of the allotment letter, timely 

payment was the main essence to achieve the goal, but the respondent 

never paid his installments on time although the appellant completed 

the project/tower concerned. 

8.4  On 06.11.2019 the appellant and the respondent settled all their issues 

and signed and executed a settlement under the name and style ‘No 

Dues Certificate’. 

8.5  On the request of the respondent to pay delay penalty of Rs.74048/- the 

appellant has paid full and final delay penalty to the respondent. 

8.6  On 05.03.2020 the sub-lease deed was executed and as per clause 3 of 

the sub-lease deed vacant and peaceful possession of the flat has been 

given to the respondent.  Only the issue of final finishing was raised by 
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the respondent and the appellant was ready to give final touch to the 

flat/unit concerned. 

9.  Before we proceed to examine the claim/grievance of the appellant we 

deem it proper to extract the relevant provisions of the Allotment Letter 

dated 21.01.2015 issued by the appellant in favour of the respondent, 

which are as under:-- 

ALLOTMENT LETTER 

Dated 21 Jan. 2015 

Sub: Allotment of Apartment/Unit in Proposed Project 16th Park 
View, Situated at Township Gaur Yamuna City, Sec-19, Sports City 
East, Yamuna Expressway, YEIDA, Dist. Gautam Buddha Nagar. 

The construction is likely to be completed on 30.09.2017 + one quarter 
i.e. three months fit-out period. 

Force Majeure Clause:- means any event or combination of events or 
circumstances beyond the control of the Company which cannot (a) by 
the exercise of reasonable diligence, or (b) despite the adoption of 
reasonable precaution and/or alternative measures, be prevented, or 
caused to be prevented, and which adversely affects the Company’s 
ability to perform obligations under this Application, which shall 
include but not be limited to: 

(a) Acts of God i.e. fire, drought, flood, earthquake, epidemics, 
natural disasters.  

(b) Explosions of accidents, air crashes and shipwrecks, act of 
terrorism.  

(c) Strikes or lock outs, industrial dispute. 

(d) Non-availability of cement, steel or other construction material 
due to strikes of manufacturers, suppliers, transporters or other 
intermediaries or due to any reason whatsoever.  

(e) War and hostilities of war, riots, bandh, act of terrorism or civil 
commotion 

(f) The promulgation of or amendment in any law, rules or 
regulations or the issue of any injunction, court order or 
direction from any governmental authority that prevents or 
restricts the party/company from complying with any or all the 
terms and conditions as agreed in this Application; or  

(g) Any legislation, order or rule or regulation made or issued by the 
Govt. or any other authority or it any competent authority(ies) 
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refuses, delays, withholds, denies the grant of necessary 
approvals or the said project/Said Building or if any matter, 
issues relating to such approvals, permissions, notices, 
notifications by the competent authority (ies) become subject 
matter of any suit/writ before a competent court or; for any 
reason whatsoever.  

TERMS AND CONDITIONS FORMING THE PART OF 
ALLOTMENT LETTER FOR ALLOTMENT OF 
APARTMENT/UNIT 

1. ……… 

2. ……… 

20.  That although all the major construction of the apartments 
will be completed however the final touch i.e. installation of 
sanitary-ware kitchen sink, CP fittings, hardware accessories, 
final touch of paint etc. will be cone during the “Fit Out 
Period” of the quarter. It has been experienced that if the 
final touch to an apartment has been given and the possession 
delays as the allottee(s) do not proceed with, the said finished 
apartment get deteriorates with the span of time. Therefore, 
the concept of Fit-Out period has been adopted and being 
applied. The said “Fit out Period” is also in order to 
facilitate to complying with the requisite formality viz. 
obtaining NOC from the accounts department of the company, 
registration of sub lease deed etc. The final touch to the 
apartment shall be given after the registration of sub-lease 
deed. The final touch will take 20 to 30 days for an individual 
apartment and the owner(s) may get these final installations 
done in his/her/their own presence, if desired so.  

 Note:- The items in the commercial unit shall be as per the 
specifications (Annexure A).  

21. That only after the registration of Sale Deed/Sub lease deed 
with possession the allottee(s) shall be considered as the 
owner of the apartment and it shall be presumed that the keys 
of the apartment were given for the final touch to the 
company. In case the keys were not taken back after finishing 
the job of final touch then company shall not be responsible 
for doing again any job with regards to the final touch. The 
monthly maintenance charges shall be payable even then the 
keys of the apartment were not been taken back. 

22. That the monthly maintenance charges shall commence from 
the date of possession or after the expiry of Fit out Period of 
one quarter as the date mentioned in Offer for Possession. It 
does not matter that if the allottee(s) delayed the possession 
and final touch was given after the expiry of above said Fit 
Out Period.  
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23. That if there is delay in handing over the possession of 
apartment beyond 6 months from the proposed date of 
possession due to any reason(s) which were within the control 
of the company, the company will pay to the allottee(s) 
delayed possession charges @ Rs. 5/- per sq. ft. per month for 
the super built-up area of the apartment for the delayed 
period (commencing after six months from the proposed date 
of possession), provided that all due installments of apartment 
were received on time, any waiver of interest or the payment 
with interest shall not be considered as payment on time. 
Vice-versa the penalty of Rs. 5/- per sq. ft. on delay in taking 
the possession shall also be applicable and payable by the 
allottee(s), the said penalty shall commence from the date of 
expiry of Fit-out period. The holing and waiting period of an 
apartment shall have a limit maximum of 6 months were the 
allottee(s) don not proceed for possession i.e. the sub-lease 
deed of apartment remains pending at the end of the 
allottee(s) even the entire cost has been paid, the said 
allotment shall be treated as cancelled and no other claim 
except to refund of cost of apartment/unit without any interest 
and with deduction of 15% will be entitled and entertained.  

 Note:- For all the cases of refund, the amount deposited as 
applicable taxes shall not be refundable and cannot be 
claimed from the Company.     

10.  In order to examine the grounds taken by the appellant and the 

averments made by both the parties, we deem it  proper to frame the 

following issues:-- 

(1)  Whether the claim of the respondent was not in accordance with 

the provisions of Sections 71 and 72 of the Real Estate 

(Regulation & Development) Act 2016? 

(2)  Whether the possession of the booked unit was not given 

immediately after execution of the conveyance deed by the 

appellant in favour of the respondent? 

(3)  Whether there is illegality or perversity in the impugned order 

dated 18.09.2020 passed by the Adjudicating Officer on the 

complaint of the respondent? 

11.  Vide Issue no. (1) we are required to examine as to whether the claim 

of the respondent was not in accordance with the provisions of Sections 

71 and 72 of the Real Estate (Regulation & Development) Act 2016. 

11.1  Under the scheme of the Act, 2016 the Adjudicating Officer is 

appointed by the State Government under Section 71 for the purpose of 
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adjudicating compensation under Sections 12,14, 18 and 19.  Sub-

sections (2) and (3) of Section 71 of the Act lay down the procedure for 

exercising power for adjudging the claim and Section 72 of the Act lays 

down the factors to be taken into account by the Adjudicating Officer 

for adjudicating the quantum of compensation.  The provisions of 

Section 71 (3) give jurisdiction to the Adjudicating Officer to hold 

enquiry to satisfy that the person has failed to comply with the 

provisions of any of the Sections 12,14, 18 and 19 providing for 

compensation.   

11.2  Section 72 provides guidelines to the Adjudicating Officer regarding 

factors to be taken into consideration by him for adjudicating quantum 

of compensation under Section 71.   Section 72 of the Act, for the sake 

of convenience, is reproduced as follows:-- 

“72 Factors to be taken into account by adjudicating 

officer.— 

 While adjudging the quantum of compensation or interest, as 
the case may be, under section 71, the adjudicating officer 
shall have due regard to the following factors, namely:— 

(a) the amount of disproportionate gain or unfair advantage, 
wherever quantifiable, made as a result of the default; 

(b) the amount of loss caused as a result of the default; 

(c) the repetitive nature of the default; 

(d) such other factors which the adjudicating officer 
considers necessary to the case in furtherance of 
justice.” 

11.3 On examination of the scheme of the Act it is evident that jurisdiction 

of the Adjudicating Officer is to adjudge compensation under Sections 

12,14,18 and 19 in accordance with the procedure laid down in Sections 

71 and 72 of the Act.  The powers, roles, domain and jurisdiction of the 

Adjudicating Officer has been clearly defined under the scheme of the 

Act.  On thorough examination we found that ‘compensation’ has not 

been defined under the Act, 2016.  However, ‘compensation’ has been 

defined in some other statutes like Workman Compensation Act and 

Land Acquisition Act.  To settle the claim under the Motor Vehicle Act, 

the term ‘compensation’ is being used invariably and compensation is 
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awarded accordingly.  Compensation can be granted under the heads 

pecuniary and non-pecuniary losses. In the case of Mr. R.D. 

Hattangadi Vs. M/S Pest Control (India) Pv.t. Ltd., AIR 1995 

Supreme Court, page 755, the Hon’ble Supreme Court was pleased to 

observe as under:-- 

“ Broadly speaking while fixing an amount of 
compensation payable to a victim of an accident, the 
damages have to be assessed separately as pecuniary 
damages and special damages. Pecuniary damages are 
those which the victim has actually incurred and which 
is capable of being calculated in terms of money-, 
whereas non-pecuniary damages are those which are 
incapable of being assessed by arithmetical 
calculations. In order to appreciate two concepts 
pecuniary damages may, include expenses incurred by 
the claimant : (i) medical attendance; (ii) loss of earning 
of profit upto the date of trial; (iii) other material loss. 
So far non-pecuniary damages are concerned, they may 
include (i) damages for mental and physical shock, pain 
suffering, already suffered or likely to be suffered in 
future; (ii damages to compensate for the loss of 
amenities of life which may include a variety of matters 
i.e. on account of injury the claimant may not be able to 
walk, run or sit; (iii) damages for the loss of expectation 
of life, i.e. on account of injury the normal longevity of 
the person concerned is shortened; (iv) inconvenience, 
hardship, discomfort, disappointment, frustration and 
mental stress in life.” 

 11.4 The Hon’ble Supreme Court while examining the issue of entitlement 

to compensation in H.U.D.A. and another versus Shakuntla Devi, 

(2017) 2 SCC 301 made some essential observations which are also 

rudimentary for awarding compensation and quantum of compensation 

in consumer protection cases concerning real estate matters.  The 

observations of Hon’ble Supreme Court are summarized as under:-- 

(a) that the sine qua non for entitlement of compensation is proof of loss 

or injury suffered by the consumer due to the negligence of the opposite 

party. Once the said conditions are satisfied, the consumer forum would 

have to decide the quantum of compensation to which consumer is 

entitled. 

(b) that there cannot be any dispute that the computation of 

compensation has to be fair, reasonable and commensurate to the loss 
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or injury. There is a duty cast on the consumer forum to take into 

account all the relevant factors for arriving at the compensation to be 

paid. 

(c) the calculation of damages depends on the facts and circumstances 

of each case. No hard and fast rule can be laid down for universal 

application. 

(d) that while awarding of compensation, a consumer forum has to take 

into account all the relevant factors and assess compensation on the 

basis of accepted legal principles, on moderation. It is for the consumer 

forum to grant compensation to the extent it finds it reasonable, fair and 

proper in the facts and circumstances of a given case according to the 

established judicial standards where the claimant is able to establish his 

charge. 

(e) that compensation cannot be uniform and can best be illustrated by 

considering cases where possession is being directed to be delivered 

and  cases where only monies are directed to be returned. In cases 

where possession is being directed to be delivered the compensation for 

harassment will necessarily have to be less because in a way, that party 

is being compensated by increase in the value of the property, he is 

getting. 

(f) that in cases where the consumer forum has directed delivery of 

possession, the party has to a certain extent already got a benefit. The 

cost of the land/flat would have come up in the meantime. Of course, 

even in such cases, where the delivery of possession has been directed 

there could be compensation for harassment/loss. But such 

compensation has to be worked out after looking to the facts of each 

case and after determining the amount of harassment/loss that has been 

caused to the consumer. 

11.5 The Hon’ble Supreme Court in the case of Bangalore Development 

Authority versus Syndicate Bank (2007)6 SCC 711 in the matter of self 

financing scheme while laying down principles for delay in the delivery 

of possession was pleased to observe that if some statute steps in and 

creates any statutory obligation on the part of development authority in 

the contractual field, the matter will be governed by the provisions of 
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that statute. The relevant portions of paras10, 10(a) and 10(b) are being 

extracted hereinbelow: – 

“10. Where a Development Authority forms layouts 
and allots plots/flats (or houses) by inviting 
applications, the following general principles regulate 
the granting of relief to a consumer (applicant for 
allotment) who complains of delay in delivery or non-
delivery and seeks redressal under the Consumer 
Protection Act, 1986 ('Act' for short) - [vide : Lucknow 
Development Authority vs. M. K. Gupta - 1994 (1) 
SCC 243, Ghaziabad Development Authority vs. 
Balbir Singh - 2004 (5) SCC 65, and Haryana 
Development Authority vs. Darsh Kumar - 2005 (9) 
SCC 449, as also Ghaziabad Development Authority 
vs. Union of India - 2000 (6) SCC 113]: 

(a) Where the development authority having received 
the full price, does not deliver possession of the 
allotted plot/flat/house within the time stipulated or 
within a reasonable time, or where the allotment is 
cancelled or possession is refused without any 
justifiable cause, the allottee is entitled for refund of 
the amount paid, with reasonable interest thereon from 
the date of payment to date of refund. In addition, the 
allottee may also be entitled to compensation, as may 
be decided with reference to the facts of each case. 

(b) Where no time is stipulated for performance of the 
contract (that is for delivery), or where time is not the 
essence of the contract and the buyer does not issue a 
notice making time the essence by fixing a reasonable 
time for performance, if the buyer, instead of 
rescinding the contract on the ground of non-
performance, accepts the belated performance in terms 
of the contract, there is no question of any breach or 
payment of damages under the general law governing 
contracts. However, if some statute steps in and 
creates any statutory obligations on the part of the 
development authority in the contractual field, the 
matter will be governed by the provisions of that 
statute. 

…………………………………………….” 

11.6 Subsequently the Hon’ble Supreme Court  in Civil Appeal No. 

6051/2002 (Ghaziabad Development Authority Vs. Shakuntala 
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Rohatgi), decided on 04.03.2009,  placed reliance on the case of 

Bangalore development authority versus syndicate Bank (supra). 

11.7 After promulgation of the Act of 2016, the issue of compensation is 

required to be examined and decided as per the provisions of section 71 

and 72 of the Act of 2016 for non-compliance of any of the provisions 

specified in Sub-Section (1) of Section 71 i.e. Sections 12,14,18 and 19 

of the Act, 2016. 

11.8 The word “fail to comply with the provisions of any of the sections as 

specified in sub section (1)” used in Sub-Section (3) of Section 71, 

means failure of the promoter to comply with the requirements 

mentioned in sections 12, 14, 18 and 19. The Adjudicating Officer after 

holding enquiry while adjudging the quantum of compensation or 

interest as the case may be, shall have due regard to the factors 

mentioned in Section 72. The compensation may be adjudged either as 

a quantitative or as compensatory interest. 

11.9 The Adjudicating Officer, thus, has been conferred with power to direct 

for making payment of compensation or interest, as the case may be, 

“as he thinks fit” in accordance with the provisions of Sections 12,14,18 

and 19 of the Act after taking into consideration the factors enumerated 

in Section 72 of the Act.  Therefore, in our considered view, for 

determination of compensation the Adjudicating Officer has to hold 

enquiry regarding injury suffered and since the proceedings before the 

Adjudicating Officer are of summary nature, therefore, evidence, rather 

documentary evidence, are required to be placed by the 

complainant/aggrieved person before the Adjudicating Officer who, 

after providing opportunity to the respondent, will determine the 

quantum of compensation to be awarded to the complainant/aggrieved 

person, if any.  On examination of the complaint of the respondent we 

found that the same has been initiated by the respondent in accordance 

with the provisions of Section 71 and 72 of the Act 2016.  Issue no. (1) 

is decided accordingly.  

12.  Vide Issue no. (2)  we are required to examine as to whether the 

possession of the booked unit was not given immediately after 
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execution of the conveyance deed by the appellant in favour of the 

respondent. 

12.1  From the pleadings and available record, along with memo of appeal it 

is evident that the respondent booked Flat No. 1133, Block-D, 16th Park 

View in the township project of the appellant known as “Gaur Yamuna 

City”, Mirjapur LFD-3, YEIDA, Taj Expressway, Greater Noida, 

district Gautam Budh Nagar and allotment letter was signed and 

executed on 21.01.2015 indicated the proposed date of possession as 

30.09.2017 + one quarter’s (i.e. 3 months’) fit out period at the 

consideration of Rs.30,34,646/- plus taxes.   

12.2  The appellant completed the construction of the tower concerned and 

obtained occupancy certificate from the competent authority on 

10.05.2019 and on the same day sent offer of possession of the flat in 

question to the respondent i.e. on 10.05.2019. 

12.3  The respondent settled all the dues and also signed the settlement under 

the name and style ‘No Dues Certificate’ on 06.11.2019.  On 

05.03.2020 sub-lease deed was executed.  The appellant offered the 

keys of the flat in question to the respondent vide email dated 

05.10.2020 and actual physical possession of the flat was given by the 

appellant to the respondent on 27.12.2020 i.e. after 297 days. 

12.4  Feeling aggrieved on account of inordinate delay in handing over 

possession of the flat even after execution of the sub-lease deed the 

respondent approached the Adjudicating Officer of the Regulatory 

Authority on 03.03.2020 seeking compensation.  

12.5  The appellant also admitted delay in offer of possession and handing 

over physical possession of the booked unit to the respondent. The 

physical possession was given to the respondent on 27.12.2020. 

12.6 In view of the above it is evident that the offer of possession was 

delayed by 297 days even after execution of the sub-lease deed. Issue 

no. (2) is decided accordingly.  

13.  Issue no. (3) requires us to examine as to whether there is illegality or 

perversity in the impugned order dated 18.09.2020 passed by the 

Adjudicating Officer on the complaint of the respondent.   
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13.1  The record indicates that the respondent feeling aggrieved from causing 

inordinate delay in handing over possession of the flat even after 

execution of the sub-lease deed approached the Adjudicating Officer of 

the Regulatory Authority vide complaint dated 03.03.2020 giving the 

grounds of compensation and other facts of the case as under:-- 

No. Ground(s) for 
compensation 

Explanatory Note(s) Amount 

(INR) 

1 Incorrect/false 
information provided 

Builder is charging 12% 
interest whereas paying 
merely 1.4% increase of 
delay from either side.  
No intimation was 
provided for applicability 
of holding charges. 

37485.00 

2. Delay in possession The allotment letter is one 
sided agreement where 
the builder will charge 
12% interest in case of 
any delay and will pay 
only 1.4% to the customer 
in case if delay from his 
end. 

 

404459.00 

3.  Failure to discharge 
duties as per 
Act/Rules/Regulations 
and Agreement for 
sale. 

No ph calls and emails 
were answered resulting 
in mental stress.  Loss on 
account of Rent being 
paid by me from 
29.12.2017 to 10.05.2019. 

 

315000.00 

 

other facts of the case:-- 

S.No. Other Facts. 

1 It was never informed during numerous interactions that 
holding charges will be applicable and No Dues Certificate on 
28.11.2019 was also issued but when the money for stamp for 
registration of property was deposited they demanded that 
holding charge is also to be paid. 

2 There has been deficiency in service from the Builder and 
scores of phone calls/emails have not been responded resulting 
mental stress and penal interest on payments. 

 

13.2  The Adjudicating Officer, after exchange of pleadings framed two 

questions i.e.:--  
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(1) Whether the respondent (appellant herein) delayed the possession 

as per the provisions of the Act 2016? 

(2)  Whether complainant (respondent herein) is entitled for 

compensation? and if yes then what amount of compensation? 

13.3  The Adjudicating Officer of the Regulatory Authority, after examining 

the facts, the provisions of Section 18(1) of the Act 2016 and the 

judgment of Hon’ble Supreme Court in Civil Appeal No. 6239/2019 

Wg. Cdr. Arifur Rahman Khan and Aleya Sultana and others Versus 

DLF Southern Homes Pvt. Ltd. and others dated 24.08.2020 as well as 

the fact that the sub-lease deed has been executed on 05.03.2020 and 

acceptance of the delay in additional reply regarding providing 

possession, held that the complainant cannot be deprived of the 

compensation for delay in providing possession by the developer and, 

therefore, the complainant/allottee is entitled for compensation from the 

date of execution of sub-lease deed till the date of giving actual 

possession to the complainant/allottee.  The Adjudicating Officer 

further took note of para 23 of the allotment letter, wherein it is 

provided that if there is a delay in handing over possession of the 

apartment beyond 6 months from the proposed date of possession the 

company will pay  to the allottee the delayed possession charges @ 

Rs.5/- per sq.ft. per month for super area of the apartment.  As the 

proposed date of possession was 30.09.2017 and after adding 6 months’ 

grace period the date of possession becomes 29th March 2018, hence the 

complainant is entitled for compensation from 30.03.2018 till the date 

of handing over actual possession.  The Adjudicating Officer further 

observed that as the developer violated the conditions of the agreement 

and the provisions of Section 18(1) of the Act 2016, therefore issue no. 

1 was decided in favour of the complainant/allottee. 

13.4  The Adjudicating Officer of the Regulatory Authority while examining 

issue no. 2 regarding entitlement of the complainant/respondent/allottee 

regarding compensation and quantum of compensation examined the 

provisions of Section 72 of the Act 2016, the judgment of Hon’ble 

Bombay High Court in Writ Petition No. 2737/2017 Neelkamal 

Realtors Suburban Pvt. Ltd. and others Versus Union of India and the 



20 
 

provisions of Rule 9.2(ii) of the Real Estate (Regulation and 

Development) (Agreement for Sale/Lease) Rules, 2018, directed the 

developer/appellant to pay interest as compensation on the total 

deposited amount of Rs.30,34,646/- at the rate of State Bank of India’s 

MCLR+1% from 30.03.2018 and after adjusting the amount of 

Rs.74,048/-, already adjusted by the developer/appellant, the remaining 

amount will be refunded by the developer/appellant. 

13.5  The Adjudicating Officer of the Regulatory Authority further examined 

the issue regarding the amount taken by the developer/appellant 

towards maintenance charges and while examining the provisions of 

Clause 22 of the Allotment Letter dated 21.01.2015,  which provides 

that the monthly maintenance charges shall commence from the date of 

possession or after the expiry of fit out period of one quarter as the date 

mentioned in offer for possession,  the offer of possession was issued 

on 10.052019 but the possession has not been given resulting in the loss 

towards the head of rent, observed that it will be appropriate to take 

maintenance charges from the actual date of possession  and the 

maintenance charges which have already been taken that will be 

adjusted after handing over actual possession and for one year no 

maintenance charge will be taken by the developer/appellant from the 

complainant/allottee. 

13.6  The Adjudicating Officer also examined the holding charge of 

Rs.22,493/- taken by the developer/appellant and after examining the 

provisions of Clause 23 of the Allotment Letter wherein it has been 

provided that holding and waiting period of apartment shall have a limit 

of maximum 6 months, where the allottee(s) do not proceed for 

possession.  The Adjudicating Officer found that the complainant is 

right in saying that he has not delayed in taking possession and he got 

the registration done in time.  The Adjudicating Officer came to the 

conclusion that the developer/appellant has wrongly taken the amount 

of Rs.22,493/- from the complainant towards holding charges and the 

same deserve to be refunded in the shape of compensation and finally 

directed the developer/appellant to pay Rs.22,493/- to the 

complainant/respondent as compensation and accordingly directions 

have been issued as indicated in para 1 hereinabove i.e. (i) The 
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complainant will get compensation from the opposite party  at the rate 

of MCLR+1% per annum on the total deposited amount of 

Rs.30,34,646/- from 30.03.2018 till delivery of actual possession of the 

flat and after adjusting the amount of Rs.74,048/- the remaining amount 

will be paid by the opposite party, (ii) Maintenance charges will be 

payable from the date of delivery of actual possession but the amount 

which has been paid by the complainant towards maintenance charges 

will be adjusted from the date of delivery of actual possession, further 

no maintenance charge will be taken for one year, (iii) Opposite party is 

directed to ensure refund of holding charges of Rs.22,493/- to the 

complainant within 30 days from the date of uploading of the order on 

the portal, and (iv) In case the opposite party does not comply the order, 

the complainant will have a right to get the same executed through the 

Regulatory Authority. 

13.7  On examination we found that the Adjudicating Officer of the 

Regulatory Authority examined all the issues in depth and after 

examining the provisions of Section 18(1) of the Act 2016 and the 

judgment of Hon’ble Supreme Court in Civil Appeal No. 6239/2019 

Wg. Cdr. Arifur Rahman Khan and Aleya Sultana and others Versus 

DLF Southern Homes Pvt. Ltd. and others and the judgment of 

Hon’ble Bombay High Court in Writ Petition No. 2737/2017 

Neelkamal Realtors Suburban Pvt. Ltd. and others Versus Union of 

India and the provisions of the Allotment Letter passed the impugned 

order and we are of the considered view that there is no illegality or 

infirmity in the order of the Adjudicating Officer.  Issue no. (3) is 

decided accordingly.  

14.  During the proceedings of the instant appeal the developer/appellant has 

provided actual possession of the flat in question to the respondent on 

27.12.2020. 

15.  At this juncture we would like to add the observation of Hon’ble 

Supreme Court in Civil Appeal No. 3864-3889 of 2020 DLF Home 

Developers (Earlier known as DLF Universal) Ltd. and another 

Versus Capital Greens Flat Buyers Association etc,etc, wherein vide 

para 7 the Hon’ble Court observed as under:-- 
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 “7………   On the compensation for delay in handing over of 

possession, this Court is guided by the principles which have 

been formulated in the judgment in Pioneer Urban Land and 

Infrastructure Ltd. Vs. Govindan Raghvan (2019) 5 SCC 725, 

delivered by one of u s(Hon’ble Indu Malhotra,J.).  The judgment 

in Pioneer Urban Land and Infrastructure Ltd. (supra) was cited 

in Wing Commander Arifur Rahman Khan (supra) rendered on 

24 August 2020.  The fact that the developer offered an exit 

option with interest at 9% would not disentitle the flat purchasers 

from claiming compensation.  For a genuine flat buyer, who has 

booked an apartment in the project not as an investor or 

financier, but for the purpose of purchasing a family homed, a 

mere offer of refund would not detract from the entitlement to 

claim compensation.  A genuine flat buyer wants a roof over the 

head.  The developer cannot assert that a buyer who continues to 

remain committed to the agreement for purchase of the flat must 

forsake recourse to a claim for compensation occasioned by the 

delay of the developer.  Mere refund of consideration together 

with interest would not provide a just recompense to a genuine 

flat buyer, who desires possession and remains committed to the 

project.  It was for each buyer to either accept the offer of the 

developer or to continue with the agreement for purchase of the 

flat.  Similar is the posit ion in regard to the submission on the 

appreciation of the value of the flats.  Undoubtedly, this is one 

factor which has to be borne in mind in considering whether and, 

if so to what extent, compensation for delay should be awarded.  

Having regard to the principles which have been enunciated in 

the earlier two decisions which have been noted above, we are 

unable subscribe to the submission that the flat buyers are not 

entitled to any payment whatsoever on account of delayed 

compensation.” 

16.  The Hon’ble Supreme Court in Civil Appeal No. 5785 Ireo Grace 

Realtech Vs. Abhishek Khanna and others, decided on 11.01.2021 

while examining the issue as to whether the terms of Apartment Buyer 

Agreement are one sided, after examining the clauses of agreement, 
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found that the allottee is given a very limited right to cancel the 

agreement solely in the event of the clear and unambiguous failure of 

the warranties of the Company, which leads to frustration of the 

Agreement on that account.  In such case, the allottee will be entitled to 

a refund of installments actually paid, along with interest @ 8% p.a. 

within a period of 90 days from the date of determination to this effect.  

No other claim, whatsoever, monetary or otherwise shall lie against the 

Company, and observed that the aforesaid clauses reflect the wholly 

one-sided terms of the Apartment Buyer’s Agreement, which are 

entirely loaded in favour of the Developer and against the allottee at 

every step.  The terms of the Apartment Buyer’s Agreement are 

oppressive and wholly one-sided and would constitute an unfair trade 

practice under the Consumer Protection Act, 1986, and after relying on 

the case of Pioneer Urban Land & Infrastructure Ltd. Vs. Govindan 

Raghavan (2019) 5 SCC 725 and Wg. Cdr .Arifur Rahman Khan & 

others Vs. DLF Southern Homes Pvt. Ltd. 2020 SCC Online 667, the 

Hon’ble Supreme Court was pleased to hold that the developer cannot 

compel the apartment buyers to be bound by the one-sided contractual 

terms contained in the Apartment Buyer’s Agreement. 

17.  The Hon’ble Supreme Court in Civil Appeal No. 4910-4941/2019 DLF 

Homes Panchkula Pvt. Ltd. Versus D.S.Dhanda etc. etc. while 

examining the issue of compensation, was pleased to observe as under;- 

“If compensation comprises of two parts, (i) by way of interest 

on the deposited amount from the assured date (milestone date) 

of completing construction and handling over possession to the 

actual date of handling over possession, and, (ii) lumpsum 

amount, we find nothing wrong in it. We do not agree with the 

builder co.’s contentions that interest on the deposited amount 

should not be provided since it is not a case of refund but a 

case of delay in possession. The interest on the deposited 

amount has to be viewed in the light of the purpose for which it 

is intended. It is but a way of computing compensation for delay 

in possession that is commensurate with the amount deposited 

by the complainant, and here it has been computed after 

adopting a milestone date as per the builder co.’s own (unfair 
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and deceptive) letter of 05.06.2013. There can be and is no 

question of not agreeing to an endorsing the award of interest 

from the said milestone date. Here we may however add that 

the rate of interest also cannot be arbitrary or whimsical, some 

reasonable and acceptable rationale has to be evident, 

subjectivity has to be minimized, a logical correlation has to be 

established. Albeit detailed arithmetic or algebra is not 

required. Logical (to the extent feasible) objective parameters 

should be adopted. Rounding off simplification etc. to make the 

computation doable could be adopted. We feel it appropriate 

that, considering that the subject units in question are dwelling 

units, in a residential housing project, the rate of interest for 

house building loan for the corresponding period in a 

scheduled nationalized bank (take, State Bank of India) would 

be appropriate and logical, and , if ‘floating’/ varying/different 

rates of interest were/ are prescribed, the higher rate of interest 

should be taken for this instant computation.” 

18.  Further, an allottee deposits amount under the hope and trust that he/she 

will get the flat within the time schedule advertised at the initial stage.  

There may be certain cases where allottees might be residing in rented 

houses and they might have managed their financial position in such a 

manner that after deposit of amount, they will get flats of their own and 

thereafter they will be free from payment of rent as then they will shift 

from rented houses to allotted flats but on account of inordinate delay in 

delivery of possession of allotted flats, their financial calculations and 

legitimate expectations stand frustrated causing various types of 

financial losses to them.  On the other hand once the promoter/builder 

made offers and same are accepted by the allottees with legitimate 

expectation, the obligation cast upon the promoter/builder is to 

complete the same within the time schedule mentioned in the offer and 

if they fail to discharge the same the affected allottees are entitled to the 

interest and/or compensation for delayed delivery of possession, as the 

allottees have parted with money which was earning interest.  If an 

allottee chooses to remain in the project and in case the allottee seeks 

refund then he is entitled for interest on the deposited amount and/or 
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compensation in accordance with the provisions of the Act 2016, which 

in our considered view will be in accordance with the principles of 

equity as well. 

19.  On the basis of the aforesaid analysis we are of the considered view that 

there is no illegality or perversity in the impugned order dated 

18.09.2020 awarding compensation for delay in providing possession 

on 27.12.2020 after 297 days of the execution of the lease deed as well 

as restraining from taking maintenance and holding charges from the 

complainant/respondent/allottee without actual possession.  None of the 

grounds taken by the appellant in the appeal is sustainable in the eyes of 

law.  Accordingly the appeal is dismissed. 

20.  The complainant/respondent/allottee is at liberty to approach UPRERA 

for execution of the impugned order dated 18.09.2020, if the same is 

not complied by the promoter/appellant.  

21. Now the issue to be decided is as to what should be done of the pre-

deposit made by the appellant/promoter in compliance of the provisions 

of Section 43(5) of the Act in case of dismissed appeal. 

21.1 The aims and objects of the Act provide for regulation and promotion 

of the real estate sector in an efficient and transparent manner and to 

protect the interests of the consumers in real estate sector. Proviso to 

Section 43(5) of the Act specifically provides that where a promoter 

files an appeal with the Appellate Tribunal, it shall not be entertained 

without the promoter first having deposited with the Appellate Tribunal 

at least 30% of the penalty, or such higher percentage as determined by 

the Appellate Tribunal, or the total amount to be paid to the allottee 

including interest and compensation imposed on him before the said 

appeal is heard. The intent of the legislature is quite clear from the 

wording of proviso to Section 43(5) of the Act that the interest of the 

consumers i.e. allottees/buyers be protected. 

The intent of the legislature in laying down the provision of pre-deposit 

of the amount of penalty or any other amount payable to the allottee by 

the promoter before the appeal can be heard in the Appellate Tribunal, 

has been elucidated by the Hon’ble Apex Court in paragraph 127 of 

its judgment in the Civil Appeal Numbers 6745-6749 of 2021 M/s 
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Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP and 

others, the same reads as under:- 

“127. It may further be noticed that under the present real estate sector 
which is now being regulated under the provisions of the Act 2016, the 
complaint for refund of the amount of payment which the 
allottee/consumer has deposited with the promoter and at a later stage, 
when the promoter is unable to hand over possession in breach of the 
conditions of the agreement between the parties, are being instituted at 
the instance of the consumer/allottee demanding for refund of the 
amount deposited by them and after the scrutiny of facts being made 
based on the contemporaneous documentary evidence on record made 
available by the respective parties, the legislature in its wisdom has 
intended to ensure that the money which has been computed by the 
authority at least must be safeguarded if the promoter intends to prefer 
an appeal before the tribunal and in case, the appeal fails at a later 
stage, it becomes difficult for the consumer/allottee to get the amount 
recovered which has been determined by the authority and to avoid the 
consumer/allottee to go from pillar to post for recovery of the amount 
that has been determined by the authority in fact, belongs to the allottee 
at a later stage could be saved from all the miseries which come 
forward against him.” 

The Hon’ble Apex Court has clearly held that the legislature in its 

wisdom intended to ensure that the money which has been computed by 

the Authority at least must be safeguarded if the promoter intends to 

prefer an appeal before the Tribunal and in case, the appeal fails at a 

later stage, it should not be difficult for the consumer/allottee to get the 

amount recovered which has been determined by the Authority. It is in 

order to avoid the consumer/allottee to go from pillar to post for 

recovery of the amount that has been determined by the Authority, that 

the legislature has in its wisdom laid the condition of pre-deposit by the 

promoter under Section 43(5) of the Act. 

21.2 Section 40(1) of the Act of 2016 provides for a mechanism for recovery 

of interest or penalty or compensation and enforcement of orders etc. of 

the A.O. or the Regulatory Authority, or the Appellate Tribunal and the 

same shall be recoverable in such manner as may be prescribed as an 

arrears of land revenue. The Hon’ble Apex Court vide paragraph 140 

in M/s Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP 

(supra) was pleased to observe that:- 
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“140. It is settled principle of law that if the plain interpretation does 
not fulfill the mandate and object of the Act, this Court has to interpret 
the law in consonance with the spirit and purpose of the statute. There 
is indeed a visible inconsistency in the powers of the authority 
regarding refund of the amount received by the promoter and the 
provision of law in Section 18 and the text of the provision by which 
such refund can be referred under Section 40(1). While harmonizing the 
construction of the scheme of the Act with the right of recovery as 
mandated in Section 40(1) of the Act keeping in mind the intention of 
the legislature to provide for a speedy recovery of the amount invested 
by the allottee along with the interest incurred thereon is self 
explanatory. However, if Section 40(1) is strictly construed and it is 
understood to mean that only penalty and interest on the principal 
amount are recoverable as arrears of land revenue, it would defeat the 
basic purpose of the Act.” 

As can be seen from the above observations, Hon'ble Supreme Court 

has held that even the principal amount invested by the allottee can be 

recovered as arrears of land revenue under Section 40(1) of the Act. It 

is further clarified by Hon'ble Supreme Court that the intention of the 

legislature is to provide a mechanism for early recovery of the amount 

invested by the allottee alongwith the interest incurred thereon.  

21.3 Rule 23 of the U.P. Real Estate (Regulation and Development) Rules, 

2016 provides that subject to the provisions of Section 40(1), the 

recovery of the amounts due as arrears of land revenue shall be carried 

out in the manner provided in the local laws. As Rule 23 has been 

framed under the provisions of Section 40(1) of the Act, the 

observations of Hon'ble Supreme Court on Section 40(1) shall equally 

apply to Rule 23 of the Rules 2016. 

21.4 Although Section 40(1) of the Act of 2016 gives powers to the 

Appellate Tribunal to enforce its decisions, but the Tribunal does not 

have adequate infrastructure and the required sufficient human resource 

to determine and certify the amount due from the appellant/promoter to 

be paid to the respondent/allottee. 

It is our considered view that as per provisions of the Act and as per the 

observations made by the Hon’ble Apex Court, it is the duty of the 

Tribunal to arrange to transfer the pre-deposited money to the 

concerned allottee/consumer in case the promoter’s appeal is dismissed. 
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However, since the promoter might not have paid the full payable 

amount or there being a prospect of some amount having already been 

recovered from the promoter under execution proceedings at the level 

of the Authority or AO, it is just and lawful that the Tribunal transfers 

the amount to the Authority for transferring the same to the 

allottee/consumer after due diligence at its end and to recover any 

additional amount which could be due to be paid by the promoter; or 

return to the promoter any amount that could be in excess of the 

entitlement of the allottee/consumer. 

The calculation of the exact amount due to be paid to the 

respondent/allottee normally is to be determined up to the date of actual 

payment. As the facts and figures are available with the Regulatory 

Authority, which is executing its or A.O.’s original order, therefore, due 

diligence is required while calculating the amount payable, interest 

thereon, as well as verification of the payments made by the allottee 

from time to time, etc. 

21.5 In the instant case, this Tribunal while upholding the order of 

Adjudicating Officer of the Regulatory Authority dated 18.09.2020, 

dismissed the appeal of the promoter, accordingly, we direct the 

Registry to transfer the entire amount deposited by the promoter under 

the provisions of Section 43(5) of the Act to the concerned account of 

the U.P. Real Estate Regulatory Authority (U.P. RERA). Further, we 

direct the Adjudicating Officer of the Regulatory Authority to dispose 

of this amount during the execution proceedings in accordance with his 

order dated 18.09.2020 passed in complaint case no. 

ADJ/NCR144/03/51686/2020.  

22.  No order as to costs. 

 

     (Rajiv Misra)   (D. K. Arora) 
Dated: March  22, 2022 
Shakir 


