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RESERVED JUDGMENT 

BENCH-1 

 
THE UTTAR PRADESH REAL ESTATE APPELLATETRIBUNAL, 

AT 
LUCKNOW. 

 
 
 

 Appeal No. 269/2022 

 

Ambuj Shukla.          ………………Appellant. 

     Versus 

M/s Jindal Promoters Pvt. Ltd.            ……………Respondent. 

           ------------- 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Sanjai Khare, Judicial Member. 

1. Before we proceed to examine the instant matter/issue, we deem it proper 

to place on record that on demitting office by Technical Member from 

26.09.2023 the judicial functioning of the Tribunal had come to stand still 

with effect from 27.09.2023. On receipt of the notification dated 

28.11.2023 with respect to appointment of Judicial Member, in the larger 

interest as well as to resume the judicial functioning of the Tribunal and to 

achieve the mandate of Section 44(5) of the Real Estate (Regulation & 

Development) Act 2016 read with Regulation 22 and 25 a Bench 

consisting of Chairman and Judicial Member was constituted vide order 

dated 01.12.2023. The Registry was directed to issue cause list of fresh 

appeals and re-schedule the cause list of pending appeals from 27.09.2023 

on joining of the Judicial Member.  Accordingly an office order dated 

02.12.2023 was issued by the Registrar, which reads as under:-- 

OFFICE ORDER 

 It is hereby informed to all the concerned that the Tribunal was 
working with single Bench consisting of Hon'ble Chairman and 
Hon'ble Technical Member after demitting office by the Hon'ble 
Judicial Member on 31.12.2022. Hon'ble Technical Member also 
demitted office on 26.09.2023 and Hon'ble Administrative 
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Member being on unauthorized leave from 30.09.2022 (who 
finally resigned on 29.10.2023) resulting the judicial functioning 
of the Tribunal to tune to standstill with effect from 27.09.2023. 

 The State Government vide Notification dated 28.11.2023 has 
appointed Hon'ble Judicial Member and as such presently, 
Hon'ble Chairman and Hon'ble Judicial Member having judicial 
back ground are available. 

 As per Section 43(3) of the Act 2016 every Bench of the Appellate 
Tribunal is to consist of at least one Judicial Member and one 
Administrative or Technical Member. The Appellate Tribunal is 
required to scrutinize judicially the appeals against the order of 
Regulatory Authority or Adjudicating Officer. Rule 30 of the Rules 
2016 empowers the Appellate Tribunal to call upon such experts 
or consultants from the fields of economics, commerce, 
accountancy, real estate, competition, construction, architecture 
or engineering or from any other discipline as it deems necessary, 
to assist the Appellate Tribunal in the conduct of any enquiry or 
proceedings before it. 

 Section 55 of the Act 2016 protects the acts and proceedings of the 
Appellate Tribunal from being invalid merely for the reason of 
any vacancy in, or any defect in the constitution of the Appellate 
Tribunal or any defect in the appointment of a person acting as a 
Member of the Appellate Tribunal or any irregularity in the 
procedure of the Appellate Tribunal not affecting the merits of the 
case. 

 Accordingly in the larger interest and expeditious disposal of 
appeals as per mandate of Section 44(5) of the Act 2016 the Bench 
for hearing of appeals is constituted with Hon'ble Chairman & 
Hon'ble Judicial Member for judicial scrutiny of the appeals and 
in case any expert opinion/assistance is required the same will be 
taken as per provisions of Rule 30 of the Rules 2016 in 
appropriate cases or such cases will be deferred till availability of 
Administrative/Technical Member. 

 On joining of Hon'ble Judicial Member, the Registry is directed to 
issue cause list of fresh appeals and re-schedule the cause list of 
pending appeals from 27.09.2023 and upload the same on the 
website of the Tribunal and also inform all the parties/legal 
representatives about the same. 

 This order is issued with the approval of Hon'ble Chairman. 
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 The judicial functioning of the Tribunal resumed with effect from 

18.12.2023 after joining of the Judicial Member and the said Bench is still 

continuing on account of non-appointment of Technical and 

Administrative Members.  

2. Now we proceed to deal with the instant matter. This appeal has been filed 

under Section 44(1) of the Real Estate (Regulation and Development) Act, 

2016 (hereinafter referred to as ‘the Act 2016’) by Sri Ambuj Shukla 

(hereinafter referred to as ‘the appellant’) against the order dated 9th 

February, 2022 passed by the U. P. Real Estate Regulatory Authority, 

Regional Office, Gautam Budh Nagar (hereinafter referred to as 

‘Regulatory Authority’) in Complaint No. NCR144/08/59213/2020 

whereby the Regulatory Authority dismissed the complaint of the 

appellant.  

3.  The facts of the case, as culled out from the memo of appeal, are that the 

respondent issued advertisement on the website of Magic Brick about its 

project “Raj Residency” situated at Plot No. GC-03-1, Sector 16-C, Gaur 

City-II, Noida Extension, Greater Noida West, district Gautam Budh 

Nagar for inviting applications for booking of flats in the said project.  The 

respondent had promised timely delivery of the flat in its brochure and the 

delivery date of the project, as mentioned in the advertisement, was 

December 2016. 

3.1  The respondent had represented that the construction of the project “Raj 

Residency” is in full swing and the said project would be completed by 

December 2016.  Based on the assurance of the respondent the appellant 

had applied for booking of a flat on 17.06.2014, having super area of 1398 

sq. ft., in the said under construction project. 

3.2  In pursuance to the application form of the appellant, the respondent 

allotted Flat No. E-502, at 5th floor, having super area and covered area of 

1398 sq. ft. to the appellant and at that time also the respondent assured the 

appellant that the possession of the allotted flat would be handed over by 

December 2016. 

3.3  The total cost of the flat (including car parking, ADC/Lease rent etc.) was 

Rs.48,87,166/-+ other charges.  The appellant had selected the option to 
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pay the money in “Construction Link Plan”.  The appellant has paid 

Rs.51,33,312/- to the respondent in installments from time to time against 

various demands. 

3.4  In pursuance to the allotment letter issued to the appellant, the respondent 

had sent copy of Builder Buyer Agreement wherein the respondent made 

an attempt to change the period of possession and when the same was 

objected by the appellant, the original copy of the BBA was never 

executed by the respondent till date.   The appellant sent various emails to 

the respondent from time to time for 2nd car parking, as the appellant had 

already paid for 2nd car parking to the respondent. 

3.5  The construction of the project was started in May 2013 and the same was 

admitted by the respondent while registering the under Section 4 of the Act 

2016 and the period of completion of the project was shown as September 

2020 i.e. 6 years and 4 months’ period which is very long.  The Hon’ble 

Supreme Court in Civil Appeal No(s). 3533-3534 of 2017 M/s Fortune 

Infrastructure Vs. Trevor D’lima & ors. was pleased to hold that the period 

of 3 years is sufficient for completion of project. 

3.6  The respondent issued offer of possession letter dated 05.06.2020 to the 

appellant after expiry of 6 years from the date of filing of application form 

for allotment of the unit and also the same was served without OC/CC of 

the project.  

3.7  The respondent has not given possession of the said unit at committed 

time, so the appellant has purchased a new flat in Bangaluru (Karnataka) 

and now the appellant is not in a position to pay for both the flats.  

3.8  Due to the facts and circumstances stated hereinabove the appellant was 

left with no other option but to seek refund of his hard earned money, 

therefore, he preferred Complaint No. NCR144/08/59213/2020 (Ambuj 

Shukla and Ruchi Shukla Vs. M/s Jindal Promoters Pvt. Ltd.) before the 

Regulatory Authority on 25.08.2020.  During the course of the proceedings 

forged allotment letter and BBA were produced before the Regulatory 

Authority by the respondent. The said complaint was dismissed by the 

Regulatory Authority vide impugned order dated 09.02.2022. 
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3.9  After passing of the impugned order dated 09.02.2022, the respondent has 

served the cancellation letter dated 05.03.2022 on the appellant, thereby 

cancelling the unit allotted to him.   

4.  The appellant has challenged the impugned order dated 09.02.2022 on the 

following grounds:-- 

(A)  Because the impugned order dated 09-02-2022, passed by the Learned 

Real Estate Regulatory Authority is erroneous both on the settled 

principles of law as well as on facts and the same is liable to be 

quashed on this ground alone. 

(B)  Because the judgment and order dated 09-02-2022 passed by the 

Learned Real Estate Regulatory Authority is absolutely arbitrary and 

unjust and has been passed without application of mind and in very 

casual manner without affording opportunity of hearing to the 

appellant after the filing of the written statement by the respondent. 

(C) Because the Learned Regulatory Authority failed to appreciate the fact 

that the respondent has issued various advertisement published by 

them on the website of Magic Brick about its project "Raj Residency" 

at Plot No. GC-03-1, Sector 16 C, Gaur City-II (Noida Extension) 

Greater Noida West, District Gautam Budh Nagar, Uttar Pradesh, for 

inviting application for booking of Flat in this project. The respondent 

had promised timely delivery of the flat in his brochure and the 

delivery date of the project as mentioned in the advertisement 

published by them on the website of Magic Brick is December, 2016 

(D)  Because the Learned Regulatory Authority failed to appreciate the 

fact that the respondent had represented that the construction of the 

project "Raj Residency" is in full swing and the said project would be 

completed as per the time as mentioned i.e. by December, 2016 and 

based on the assurance of the respondent the appellant had applied for 

the booking of flat on 17.06.2014 in under construction project of the 

respondent in the project "Raj Residency" (hereinafter referred to as 

"the said project") in Plot No. GC-03-1, Sector 16 C. Gaur City-II 

(Noida Extension), Greater Noida West, District Gautam Budh Nagar, 

Uttar Pradesh.  
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(E)  Because the Learned Regulatory Authority failed to appreciate the 

fact that the period of completion given for the project is the period is 

prevalent market practice to complete the project as the project was 

under construction since May, 2013 and the completion date was 

given around 3 years and 7 months from the date of start of 

construction. 

(F)  Because the Learned Regulatory Authority failed to appreciate the 

fact that in pursuance of the allotment letter issued to the appellant the 

respondent had send copy of Builder Buyer Agreement wherein the 

respondent made an attempt to change the period of possession and 

when the same was objected by the appellant, the original copy of the 

Builder Buyer Agreement was never executed by the parties till date. 

The appellant had send various e-mail to the respondent for 2nd car 

parking from time to time, as they have already paid for 2nd car 

parking to the respondent. 

(G)  Because the Learned Regulatory Authority failed to appreciate the 

fact that the respondent had assured the appellant about the 

completion of project till December, 2016 and the same was 

mentioned in the advertisement published by them on the website of 

Magic Brick issued by the respondent. Further the construction of the 

project of the respondent was started in May, 2013 and the same was 

admitted by the respondent while taking registration U/s 4 of the Rera 

Act, 2016 and while registering their project the respondent is 

projected the period of completion of their project/township to be of 

September, 2020. which 6 year and 4 months from the date of booking 

and the period of 6 Years and 4 month period is a very long period 

and the Hon'ble Supreme Court of India in Civil Appeal No(S). 3533-

3534 Of 2017 M/S. Fortune Infrastructure Vs Trevor Dlima & Ors. 

was pleased to hold that the period of 3 years is sufficient for 

completion of project. Further the respondent had given advertisement 

published by them on the website of Magic Brick themselves for due 

date of completion of project is as December, 2016. No BBA/ 

agreement had been executed between the appellant and the 

respondent so due date of possession shall be taken as per available 
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evidence. As per advertisement published by them on the website of 

Magic Brick by the respondent the respondent had promised to hand 

over the flat till December, 2016. Therefore the respondent can't deny 

his liability towards the appellant. 

(H)  Because the Learned Regulatory Authority failed to appreciate the 

fact that the appellant had never accepted their liability of 

Rs.2,95,370/-. The respondent is indulge in unfair practices violating 

the provisions of Section 7. The cheque was collected by the 

respondent making false promises and creating pressure on the brother 

of the appellant no. 1 and cheque was deposited in the bank even prior 

email was send to the respondent for stop payment of cheque. 

(I)  Because the Learned Regulatory Authority failed to appreciate the 

fact that during the course of the proceeding before the learned 

Authority below in the aforementioned complaint the appellant had 

categorically stated the fact that the appellant had never executed any 

Builder Buyer Agreement. However forged documents had been 

submitted by the respondent with the authority. For this a separate 

application U/s 340 of Cr.P.C. along with the affidavit of the appellant 

had been submitted along with this rejoinder affidavit before the 

Learned Authority.  

 

(J)  Because the Learned Regulatory Authority failed to appreciate the 

fact that the respondent was required to deliver the possession of the 

flat till December, 2016 as per assurance given at the time of Booking 

and advertisement published by them on the website of Magic Brick. 

The respondent has collected substantial amount from the appellant 

but the possession of the flat is yet to be given by the respondent and 

now showing date of completion of project as 31.12.2020 on UP 

RERA Website. The Respondent is charging interest @12% per 

annum on delayed in payment of Installment however not paying any 

interest to Appellant on the total amount paid to the respondent, 

against non-completion of project in time. 
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(K) Because the Learned Regulatory Authority failed to appreciate the fact 

that the respondent has not given possession at committed time of the 

said unit to the Complainant, So the appellant has purchased new Flat 

in Bangaluru (Karnataka) and now the appellant is not in a position to 

pay for both of the flats. 

(L) Because the impugned order dated 09-02-2022 passed by the Hon'ble 

RERA Authority is absolutely arbitrary and unjust and has been 

passed without application of mind and in vEry causal manner without 

affording any opportunity of hearing to the appellant and even without 

examining the forged document and without conducting the detailed 

investigation under section 35 of the RERA Act. 

(M) Because the Learned Regulatory Authority failed to appreciate the fact 

that the respondent had issued an offer of possession letter dated 05-

06-2020 to the appellant after the expiry of 6 years from the date of 

filing of application form for the allotment of the unit and also the 

same was served without any OC/CC in the project. Since BBA was 

never handed over to the respondent and the respondent had assured 

the appellant about the completion of project till December, 2016 and 

the same was mentioned in the advertisement published by them on 

the website of Magic Brick. Further the construction of the project of 

the respondent was started in May, 2013 and the same was admitted 

by the respondent while taking registration U/s 4 of the Rera Act, 

2016 and while registering their project the respondent is projected the 

period of completion of their project/township to be of September, 

2020, which 6 year and 4 months from the date of booking and the 

period of 6 Years and 4 month period is a very long period as such in 

the case of Bangalore Development Authority v. Syndicate Bank, 

Apex Court was pleased to hold that when possession of the allotted 

plot/flat/house is not delivered within the specified time, the allottee is 

entitled to a refund of the amount paid, with reasonable Interest 

thereon from the date of payment till the date of refund. Therefore 

based on observations made Kolkata West International City Pvt. Ltd. 

Vs Devasis Rudra as well as Bangalore Development Authority v. 

Syndicate Bank, Apex Court is justified in the present case as the 
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builder/respondent fails to deliver the possession on time and further 

the proposed possession date is of March-2021 i.e. with the delay of 

almost 6 years as such the impugned order dated 09-02-2022 may be 

set aside. 

(N)  Because the Learned Authority below did not even appreciate Section 

18 of The Real Estate (Regulation and Development) Act, 2016.         

Based on this section it is evidently clear that in the event of default 

by the builder in not providing the possession of the unit purchased by 

the buyer, within the time then the appellant will be entitled to seek 

refund of the amount invested by him along with the delay interest 

and compensation. 

(O)  Because the impugned order dated 09-02-2022 was passed arbitrary, 

without application of mind and against the principle of natural justice. 

(P)  Because if the impugned order dated 09-02-2022, is not quashed and 

set aside, the appeal is not heard on merits, the appellant may suffer 

irreparable loss and injury for no fault of his. 

5.  In the present appeal the appellant has prayed for the following reliefs:-- 

(i)  Issue direction to the respondent to produce original BBA before this 

Hon'ble Tribunal along with the supporting affidavit of the promoter 

company under section 53 of the Real Estate Regulation and 

Development Act; 

(ii) Issue commissions for the examination of witness or documents to 

authenticate the BBA submitted by the respondent before the Learned 

Authority below under section 53 of the Real Estate Regulation and 

Development Act.  

(iii) Quash and set aside the impugned order dated 09-02-2022, passed by 

the Learned Real Estate Regulatory Authority, Gautam Budh Nagar, 

Uttar Pradesh, in Complaint No. NCR144/08/59213/2020. 

(iv) The respondent may be further directed to refund the entire amount 

paid by the appellant along with the delay interest for the Plot No GC-

03-1, Sector 16-C. Gaur City -II (Noida Extension), Greater Noida 
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West, District Gautam Budh Nagar, UP, having Super Area and 

Covered Area 1398 Sq.ft. to the appellant, from the date on which the 

appellant has paid his first installment for the unit allotted to him till 

the entire amount along with delay interest will be refunded back to 

him. 

(v)  Issue any other suitable order or direction which this Hon'ble 

Authority may deem, fit, just and proper under the circumstances of 

the case in favor of the appellant. 

(vi)  Allow the present appeal with cost. 

6.  The respondent filed its objections to the grounds of appeal and submitted 

that each and every appeal is filed only when any question of law is 

involved, but in the present appeal the appellant has failed to establish and 

question of law on which the appeal could be maintainable and decided.   

The respondent further submitted that: 

6.1  The impugned judgment/order is fair and proper and as per principles of 

natural justice, there is no discrepancy at all.  The Regulatory Authority 

has passed the impugned judgment/order after having discussed all issues 

raised by the appellant in this appeal.  So far as proceeding under Section 

340 Cr.P.C. is concerned, the appellant has himself failed to establish the 

same before the Regulatory Authority.  

6.2  The appellant himself failed to take over the possession of his unit inspite 

of several efforts made by the respondent. The appellant is not entitled to 

get any refund. 

6.3  As per BBA dated 05.04.2017 the respondent had to give possession of the 

unit to the appellant  within 36 months + 6 months i.e. the possession was 

to be handed over up to October 2020, but the possession was offered on 

05.06.2020 as the OC was received on 06.03.2020 and hence the project 

was not delayed at all.  The appellant himself did not turn up to take 

possession of the flat intentionally because he wanted to get his money 

refunded with interest with the sole intention just to take benefit of interest 

as he had invested the money just to earn interest and not to buy the 

unit/flat. 
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6.4  The BBA was signed between the parties only on 05.04.2017, hence how 

can the possession could be handed over upto December, 2016.  The 

respondent was always ready to give possession well in time.  

6.5  After having passed the judgment/order dated 09.02.2022, the respondent 

sent a legal notice through its counsel to the appellant and the appellant 

was advised to make payment of Rs.7,93,865/- as balance amount as well 

as to submit required documents for execution of registry of the flat and to 

take possession of his unit, but inspite of receiving the said notice, the 

appellant neither replied the notice nor presented himself to take 

possession.  The balance amount is increasing day by day on account of 

interest.  

6.6  No error has been committed by the Regulatory Authority while passing 

the impugned judgment/order dated 09.02.2022, which has been passed 

after hearing the arguments of both the parties at length.  

7.  The appellant filed his reply/rejoinder to the objections of the respondent 

denying the averments made by the respondent in the objections and 

reiterating the averments made by the appellant in the memo of appeal.  

The appellant further submitted that: 

7.1  During the course of hearing of the complaint filed by the appellant the 

Regulatory Authority did not appreciate the facts of the case in accordance 

with the provisions of the Act 2016, wherein the date of the signing of the 

agreement to sale was strongly opposed by the appellant and it was stated 

that the builder buyer agreement was never executed between the parties 

and the photocopy of the builder buyer agreement submitted by the 

respondent is a forged document and the provisions of Section 35 of the 

Act 2016 were never exercised by the Regulatory Authority to examine the 

document and to issue commission. 

7.2  The respondent had issued offer of possession letter dated 05.06.2020 to 

the appellant after the expiry of 6 years from the date of filing of 

application form for allotment of the unit and also the same was served 

without OC/CC.  The respondent itself has admitted the fact that OC of the 

project was received by it on 06.03.2020.  
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8.  Heard Sri Sachin Gupta, learned counsel for the appellant and Sri 

Mahendra Singh Sharma, learned counsel for the respondent.  

8.1  Submission of learned counsel for the appellant is that no Builder-Flat 

Buyer Agreement was signed between the parties and in the Brochure the 

date of possession was shown as December, 2016, but the respondent 

failed to give possession, therefore, the appellant was constrained to 

approach the Regulatory Authority to seek refund.  The complaint of the 

appellant has been rejected by the Regulatory Authority ignoring the facts 

of the case for seeking refund on account of delay in possession.  

8.2  Learned counsel for the respondent submitted that in pursuance to the 

application of the appellant dated 07.06.2014, allotment letter was issued 

to him as well as Builder-Flat Buyer Agreement was executed between the 

parties on 05.04.2017 with respect to Unit No.E-502 having carpet area of 

1398 sq. ft. approx.   As per clause 30 of the Builder-Flat Buyer 

Agreement, possession was to be given within 36 months from the date of 

execution of the agreement plus 180 days and in case of failure the 

respondent was required to pay Rs.5/- per sq. ft. of the area of the flat per 

month.   

8.3  Further submission of learned counsel for the respondent is that OC/CC 

was received by the respondent from the competent authority on 

06.03.2020 and offer of possession was given to the appellant on 

06.06.2020.  The appellant, after receipt of offer of possession filed 

complaint with the Regulatory Authority on 25.08.2020.    

8.4  It has also been submitted by learned counsel for the respondent that the 

project was registered with UP RERA on 10.08.2017 giving date of start as 

16.05.2013. 

8.5  Learned counsel for the respondent further submitted that there is no 

illegality or perversity in the impugned order of the Regulatory Authority 

and accordingly the instant appeal deserves to be dismissed.  

8.6  Learned counsel for the parties, on being asked, did not rely on any of the 

judgment/order.  
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9. On the basis of pleadings, records and submission of learned counsels for 

the parties, we frame following issues in order to examine the controversy 

involved in the present appeal: 

(i)  Whether there is a delay in the project and offer of possession was 

given by the respondent to the appellant within the proposed period as 

per Clause 30 of the Flat Buyer Agreement dated 05.04.2017? 

(ii)  Whether the complaint was filed by the appellant seeking refund after 

receipt of offer of possession on 06.06.2020? 

10. The issue no. (i) requires us to examine as to whether there is a delay in 

the project and offer of possession was given by the respondent to the 

appellant within the proposed period as per Clause 30 of the Flat Buyer 

Agreement dated 05.04.2017. 

10.1 As per pleadings, records and submissions of learned counsels for the 

parties, it is evident that appellant submitted an application form for 

allotment of a Unit on 17.06.2014 and the respondent allotted Flat No. E-

502, at 5th floor, having super area and covered area of 1398 sq. ft. on the 

consideration of Rs.48,87,166/-+ other charges (including car parking, 

ADC/Lease rent etc.). The appellant opted for “Construction Link Plan” by 

paying an amount of Rs.51,33,312/-. As per submission, rest three 

installments were also given from time to time as per the demands. In 

pursuance of the allotment letter the respondent sent copy of Builder Buyer 

Agreement wherein the respondent made an attempt to change the period 

of possession and when the same was objected by the appellant, the 

original copy of the BBA was never executed by the respondent till date.  

10.2 The construction of the project was started in May 2013 and as per the 

declaration given by the respondent while registering the project with the 

RERA under Section 4 of the Act 2016, the period of completion was 

shown as September 2020. The OC/CC was received by the respondent on 

06.03.2020 from the competent authority and thereafter offer of possession 

was given to the respondent on 06.06.2020.  

10.3 The appellant filed Complaint before the Regulatory Authority on 

25.08.2020, seeking refund and the same was dismissed vide order dated 
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09.02.2022.  The Regulatory Authority examined the complaint by framing 

two issues namely, (1) Whether the project is delayed and (2) Whether 

complainant is entitled for refund of the deposited amount along with 

interest.  The Regulatory Authority, after examining the Builder Buyer 

Agreement dated 05.04.2017, wherein as per clause 30, the possession was 

to be given by October 2020 and after receipt of OC/CC the offer of 

possession was given on 05.06.2020,  come to the conclusion that the 

project was not delayed. The issue no. 2 was also decided by the 

Regulatory Authority against the appellant while rejecting the complaint of 

the appellant vide order dated 09.02.2022. 

10.4 The appellant raised the objection against the Agreement dated 05.04.2017 

and submitted that no agreement was ever executed and the same is a 

forged document. On examination, we found that the respondent has 

placed on record a copy of the Agreement dated 05.04.2017, wherein in 

photograph of both the appellants are affixed and duly signed. Each paper 

of the agreement is also signed by both the appellants and the said 

agreement was also signed by two witnesses.  

10.5 The Clause-30 of the agreement dated 05.04.2017 provides for offer of 

possession within 36 months of the execution of the agreement. As the 

agreement is dated 05.04.2017, wherein the proposed date of possession is 

October 2020.  

10.6. The respondent on receipt of OC/CC on 06.03.2020 gave offer of 

possession to the appellant on 05.06.2020.  

10.7 In our considered view, as per Flat Buyer Agreement dated 05.04.2017, the 

offer of possession is given within the time frame by the respondent to the 

appellant. As far as objection with respect to non-execution of the Builder 

Buyer Agreement by the appellant is concerned, firstly we are not the 

forum to examine the legality and validity of the document. Secondly, if 

there is any fraud and manipulation, the same attracts civil and criminal 

liability and the appellant ought to have approached the concerned forum, 

taking appropriate legal action. Be that as it may, taking onto consideration 

the Flat Buyer Agreement dated 05.04.2017, we hold that there is no delay 
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in offer of possession of the flat in question by the respondent. The issue 

no. (i) is decided accordingly.  

11. The issue no. (ii) requires us to examine as to whether the complaint was 

filed by the appellant seeking refund after receipt of offer of possession on 

06.06.2020. 

11.1 On examination of website of U.P. RERA, it is evident that the complaint 

was filed by the appellant on 25.08.2020, seeking refund on the delay in 

handing over the possession. In the complaint, the appellant did not choose 

to mention about the date of offer of possession given on 06.06.2020 by 

the respondent.   

11.2 Thus, in our considered view, after receipt of the offer of possession, the 

complaint was filed before the Regulatory Authority by the appellant on 

25.08.2020, seeking refund. The issue no. (ii) is decided accordingly.  

12. We have examined the provisions of Section 18 of the Act 2016, which 

empowers an allottee to seek return of amount and compensation, if the 

promoter fails to complete or is unable to give possession of an apartment, 

plot or building in accordance with the terms of the agreement for sale, 

duly completed by the date specified therein, and the allottee wishes to 

withdraw from the project, without prejudice to any other remedy 

available, then the allottee is entitled to seek refund of the deposited 

amount with interest at such rate as may be prescribed including the 

compensation in the manner as provided under this Act.  

12.1 In the instant case, the offer of possession was given after receipt of 

OC/CC from the competent authority within the time frame proposed in 

Clause 30 of the Flat Buyer Agreement dated 05.04.2017. Therefore, the 

provisions of Section 18(1) of the Act 2016 does not attract in the instant 

case for seeking refund. The complaint of the appellant was rightly 

rejected by the Regulatory Authority. Hence, the instant appeal deserves to 

be dismissed.  

12.2 We are of the considered view that the grounds taken by the appellant to 

challenge the impugned order dated 09.02.2022 passed by the Regulatory 

Authority in Complaint No. NCR144/08/59213/2020 (Ambuj Shukla Vs. 
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M/s Jindal Promoters Pvt. Ltd.), are not tenable in the eyes of law and 

further we do not find any illegality and perversity in the impugned order 

dated 09.02.2022. Accordingly, the appeal is hereby dismissed. 

13. No order as to the costs.      

 

  
 Dated: 07.05.2024      
 Shakir/Tanveer  (Sanjai Khare)   (D.K. Arora) 

 

 


