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The present appeal has been preferred by U.P. Avas Evam Vikas Parishad (“the
appellant/Promoter””) under Section 44 of the Real Estate (Regulation and
Development) Act 2016 (“the Act of 2016”) aggrieved by the order dated
27.05.2019 passed by Real Estate Regulatory Authority (“the Regulatory
Authority”) in complaint no. 9201820277 (Raghvendra Singh Vs. U.P. Avas Evam
Vikas Parishad), whereby the Regulatory Authority directed the promoter to obtain
the Occupation Certificate (O.C.)/ Completion Certificate (C.C.) and take the
amount as per rules from the complainant and give the possession after getting the
sale deed registered. Further, interest at the rate of MCLR+1% was directed to be
paid by the promoter from the due date as mentioned in the Registration Booklet to

the actual handing over of the possession.

1.1  The case was initially registered as Misc. Case No. 312/2019 and
subsequently converted into Appeal No. 159/2020.



The facts of the case, in brief, are that Ms. Priyanka Singh, Daughter of Sri
Raghvendra Singh, the respondent) booked a flat No. HM/B-5/805/2BHK/8" Floor
on 02.04.2013 in Himalaya Enclave, Sector 17, Vrindavan Yojna No. — 4,
Lucknow Project of the appellant/promoter at a price of Rs. 29,77,000/=. As per
Clause 9.1 of the Registration Booklet, the possession of the flat was to be given
within 28 months 1.e. by 02.08.2015, but the appellant/promoter failed to give the
possession by the due date. The appellant/promoter issued a demand letter dated
17.10.2018 in which it was mentioned that Ms. Priyanka Singh was to make
payment of the balance amount of Rs. 1,09,959/- by 30.11.2018 and to take
possession thereafter, failing which a delay fee at the rate of Rs. 75 per day will be
charged for the delayed payment. At this stage the complainant (Sri Raghvendra
Singh) filed a complaint dated 29.09.2018 before the Regulatory Authority seeking

three reliefs, which are as follows:-

1. Inquiry against the work allotted to other than L & T as mentioned in the
Registration Booklet.

i1.  Required interest on Rs. 29,77,000/= from January, 2015 and,
iii.  Quick possession of the flat in question.

In the original appeal, filed on 12.07.2019, the appellant/promoter had sought the
relief to quash the order dated 27.05.2019 passed by the Regulatory Authority in
complaint no. 9201820277.

During the pendency of the present appeal, learned counsel for the appellant

requested for adding two more grounds in the memo of appeal, and after



examining the objections of the respondent filed against the proposed amendment,
the same was allowed vide order dated 21.01.2021, learned counsel for the
appellant was permitted to incorporate and add the grounds. For the sake of
convenience, the same are reproduced as follows:-

“W. Because Priyanka Singh had applied for allotment of flat in question
and the flat in question had been allotted in favour of Priyanka Singh
and Priyanka Singh had not filed any complaint case before the RERA
Authority and the same complaint case no. 9201820277 had been filed
by the respondent and as such the said complaint case was not
maintainable and was liable to be rejected.

X. Because the order dated 27.05.2019 passed by the RERA Authority in
favour of respondent is illegal, arbitrary and is not sustainable in the eye
of law and is liable to be set aside.”

The learned counsel for the appellant/promoter submitted that Priyanka Singh had
applied for allotment of flat in question and the flat in question had also been
allotted in her favour. However, Priyanka Singh has not filed any complaint before
the Regulatory Authority and the said compliant case no. 9201820277 had been
filed by the respondent (Shri Raghvendra Singh) and as such the said complaint
case is not maintainable and liable to be rejected. The order dated 27.05.2019
passed by the Regulatory Authority in favour of the respondent (Shri Radhvendra
Singh) is illegal, arbitrary and is not sustained in the eye of law and therefore liable

to be set aside.



6. The learned counsel for the respondent submitted the following in the defence of

the respondent’s case:-

6.1

6.2

6.3

That HM-B-5-805/2BHK in Himalaya Enclave, Phase-2, Sector 17,
Vrindavan Yojna Scheme, Part 4 was allotted to Ms. Priyanka Singh,
daughter of the respondent on 30.03.2013 through lottery draw by the Avas
Vikas Parishad (the appellant/promoter). Ms. Priyanka Singh as a principal
borrower and the father of Ms. Priyanka Singh was co-borrower in a house
loan taken from Bank of India and they deposited the entire cost of the said
flat within stipulated time i.e. 31.01.2015.

When the possession of the allotted flat was not given by the stipulated date
to the allottee Ms. Priyanka Singh, daughter of Shri Raghvendra Singh (the
respondent) even after repeated assurance given by the appellant, then with
the consent of Ms. Priyanka Singh, the respondent (Shri Raghvendra Singh)
had made an online complaint before the Regulatory Authority on
29.09.2018 clearly stating therein that possession of the flat allotted to his
daughter (Ms. Priyanka Singh) has not been given within stipulated time i.e.
02.08.2015 and prayed for delivery of possession of the flat and interest for
delayed period in complaint no. 9201820277.

Ms. Priyanka Singh by executing a notary affidavit dated 29.10.2018
authorized her father Shri Raghvendra Singh (the respondent) to do all
needful on her behalf in respect to complaint no. 9201820277 filed by him
stating therein that all decisions in respect of flat no. 805 shall be taken by
her father, Shri Raghvendra Singh shall be the decision of her.



6.4 After the service of notice issued by the Regulatory Authority on the
complaint made by the respondent, the appellant/promoter issued a
possession letter dated 17.10.2018 in the name of Priyanka Singh, daughter
of the respondent.

6.5 As an abandon caution on 17.11.2018 Ms. Priyanka Singh (the allottee of the
flat) also got registered a power of attorney in favour of her father Shri
Raghvendra Singh (the respondent) to act for on her behalf in respect of
complaint no. 9201820277 filed by him before the Regulatory Authority
with her consent and to do all needful.

6.6  The defect, if any, in filing the complaint by the respondent in his own name
with respect to the flat allotted to his daughter Ms. Priyanka Singh was cured
subsequently by executing notary affidavit in registered power of attorney by
Ms. Priyanka Singh in favour of the respondent authorizing him to do all
needful in respect of the complaint no. 9201820277.

Heard Shri N.N. Pandey, learned counsel for the appellant and Shri Shashi Kant

Verma, learned counsel for the respondent.

In order to appreciate the issue involved in the present appeal on the basis of

pleading, records and submissions of learned counsels for the parties, we deem it

appropriate to frame following questions:-
1. Whether the respondent is an allottee of the flat No. HM/B-5/805/2BHK/8"
Floor in Himalaya Enclave, Vrindavan Yojna No. — 4, Lucknow Project of

the appellant?



il.

1il.

Whether the respondent, Shri Raghvendra Singh falls in the category of
“person aggrieved” and was competent to file complaint in his own name
before the Regulatory Authority?

Whether the holder of power of attorney is competent to file complaint/
institute a suit or/proceedings in his own name instead of filing of the same
in the name of donor of power.

Question no. (i) is regarding whether the respondent is an allottee of flat No.

HM/B-5/805/2BHK/8"™ Floor in Himalaya Enclave, Vrindavan Yojna No. — 4,

Lucknow Project of the appellant.

9.1 We have examined the record available alongwith memo of appeal and
perusal of the same reveals that Ms. Priyanka Singh, daughter of
Raghvendra Singh, the present respondent was allotted flat No. HM/B-
5/805/2BHK/8"™ Floor on 02.04.2013 in Himalaya Enclave, Vrindavan
Yojna No. — 4, Lucknow through a draw of lots on 30.03.2013 vide
allotment letter dated 02.04.2013 and on completion of the construction, as
well as after final costing of the flat, demand letter was issued vide letter
dated 17.10.2018 (placed as annexure no. 16 & 17 of the memo of appeal) in
her name with a direction to deposit the balance amount by 30.11.2018 and
take possession of flat by completing the formalities. The appellant, in reply
to the objections filed on behalf of respondent admitted that flat No. HM/B-
5/805/2BHK/8"™ Floor in Himalaya Enclave, Vrindavan Yojna No. — 4,
Lucknow was allotted to Ms. Priyanka Singh, daughter of the respondent on
30.03.2013 through lottery/ draw by the Avas Vikas Parishad and vide



allotment/demand letter dated 02.04.2013 Parishad required the allottee of
the said flat to deposit a cost of Rs. 29.77 lac by 31.01.2015 and the similar
facts have also been mentioned in the written submission on behalf of the
respondent.
The term allottee has been defined in Section 2(d) of the Act of 2016, which
reads as follows:-
“Section 2:— Definitions.
(d)  “allottee” in relation to a real estate project, means the
person to whom a plot, apartment or building, as the case may
be, has been allotted, sold (whether as freehold or leasehold) or
otherwise transferred by the promoter, and includes the person
who subsequently acquires the said allotment through sale,
transfer or otherwise but does not include a person to whom
such plot, apartment or building, as the case may be, is given on
rent;”
As per the definition of the allottee under the provisions of the Act of 2016,
it is evident that the allottee of the flat in question was Ms. Priyanka Singh
and not Shri Raghvendra Singh, the respondent of the present appeal.
Question no. (1) is answered accordingly.
10.  Question no. (i) is, as to whether the respondent Raghvendra Singh falls in the
category of person aggrieved and was competent to file complaint in his own

name?



10.1 Section 31 provides for filing of a complaint with the Authority or the
Adjudication Officer by any aggrieved person. The provisions of Section 31
of the Act of 2016 read as follows:-

“Section 31. Filing of complaints with the Authority or the
adjudication officer.—

(1) Any aggrieved person may file a complaint with the Authority
or the adjudicating officer, as the case may be, for any violation
or contravention of the provisions of this Act or the rules and
regulations made thereunder against any promoter allottee or
real estate agent, as the case may be.

Explanation— For the purpose of this sub-section "person"” shall
include the association of allottees or any voluntary consumer
association registered under any law for the time being in force.

(2) The form, manner and fees for filing complaint under sub-
section (1) shall be such as may be specified by regulations.”

10.2 The respondent stated that Ms. Priyanka Singh as a principal borrower and
the father of Ms. Priyanka Singh (the respondent) as co-borrower taken a
house loan from Bank of India, Ardali Bazar, Varanasi and deposited the
entire cost of the flat within stipulated time i.e. 31.01.2015. As per the
promised dated according to Registration Booklet, the possession of the flat
was not given, therefore, the respondent, feeling aggrieved, filed a complaint
before the Regulatory Authority on 29.09.2018.

10.3 It is admitted fact that the present respondent is not an allottee, though he
might have been co-borrower of the loan from the bank. Further he may be

aggrieved for timely possession of the flat not being given to his daughter,



10.4

Ms. Priyanka Singh, but he cannot become person aggrieved for the
purposes of filing a complaint in his name.

In our considered view, test for examining as to whether a person falls in the
category of “person aggrieved” or he is a stranger to the proceedings, is
that:-

whether the applicant is a person whose legal right has been infringed, and
he has suffered a legal wrong or injury, in the sense that his interest,
recognized by law has been prejudicially and directly affected by the act or
omission of the authority, complained of?

Further, is he a person who has suffered a legal grievance, a person “against
whom a decision has been pronounced which has wrongly deprived him of
something or wrongfully refused him something, or wrongfully affected his
title to something™?

Has he a special and substantial grievance of his own beyond some
grievance or inconvenience suffered by him in common with the rest of the
public?

Was he entitled to object and be heard by the authority before it took the
impugned action? If so, was he prejudicially affected in the exercise of that
right by the act of usurpation of jurisdiction on the part of the authority?

Is the statute, in the context of which the scope of the words “person
aggrieved” is being considered, a social welfare measure designed to lay
down ethical or professional standards of conduct for the community? Or, is

it a statute dealing with private rights of particular individuals?



11.

10.5

10.6

10.7

Further, in order to raise grievance/invoke jurisdiction, an applicant has to
have “locus standi” and ordinarily be one who has a personal or individual
right in the subject matter of the application.

The Hon'ble Supreme Court in the case of Shanti Kumar R. Canji Vs.
Home Insurance Co. of New York (1974)2 SCC 387 and State of
Rajasthan Vs. Union of India (1977) 3 SCC 592 examined the expression
“person aggrieved” and observed that it does not include a person who
suffers from a psychological or an imaginary injury; a person aggrieved
must, therefore, necessarily be one, whose right or interest has been
adversely affected or jeopardized.

It is admitted that the respondent was not an allottee, therefore, the
respondent cannot have his personal grievance on account of the delay in
delivery of possession by the appellant within a time frame, as mentioned in
the Registration Booklet/Brochure of the scheme. Question no. (ii) is

answered accordingly.

Question no. (ii1) is, as to whether a holder of power of attorney is competent to

file/institute proceedings in his own name instead of the name of the allttee/donor

of power?

The Powers-of-Attorney Act, 1882 was enacted to amend the law
relating to powers of attorney. Section 1-A of the Act provides that a
power of attorney includes any instrument empowering a specified
person to act for and in the name of the person executing it. Section 2

stipulates that the donee of a power of attorney may, if he thinks fit,



execute or do any instrument or thing in and with his own name and
signature, by the authority of the donor of the power, and every
instrument or thing so executed and done shall be as effectual in law as
if it had been executed or done by the donor of the power in the name
and with the signature and seal of the donor thereof.

11.1 The true meaning of a power of attorney finds elaboration in a judgment of
the Hon’ble Supreme Court in the case of State of Rajasthan Vs. Basant
Nahata & others AIR 1976 SC 578, where the Supreme Court held as
follows:-

"13. A grant of power of attorney is essentially governed by
Chapter X of the Contract Act. By reason of a deed of power of
attorney, an agent is formally appointed to act for the principal
in one transaction or a series of transactions or to manage the
affairs of the principal generally conferring necessary authority
upon another person. A deed of power of attorney is executed by
the principal in favour of the agent. The agent derives a right to
use his name and all acts, deeds and things done by him and
subject to the limitations contained in the said deed, the same
shall be read as if done by the donor. A power of attorney is, as
is well-known, a document of convenience.

52. Execution of a power of attorney in terms of the provisions of
the Contract Act as also the Powers-of-Attorney Act is valid. A

power of attorney, we have noticed herein before, is executed by



the donor so as to enable the donee to act on his behalf. Except
in cases where power of attorney is coupled with interest, it is
revocable. The donee in exercise of his power under such power
of attorney only acts in place of the donor subject of course to
the powers granted to him by reason thereof. He cannot use the
power of attorney for his own benefit. He acts in a fiduciary
capacity. Any act of infidelity or breach of trust is a matter

between the donor and the donee."

11.2  In a subsequent decision of the Supreme Court in Special Leave Petition
(C) No.13917 of 2009 (Suraj Lamp & Industries (P) Ltd Vs State of
Haryana), the earlier decision, noted above, was followed by a Bench of
three Hon’ble judges, and held thus:-

"A power of attorney is not an instrument of transfer in regard to
any right, title or interest in an immovable property. The power
of attorney is creation of an agency whereby the grantor
authorizes the grantee to do the acts specified therein, on behalf
of grantor, which when executed will be binding on the grantor
as if done by him (see Section 1-A and Section 2 of the Powers of
Attorney Act, 1882). It is revocable or terminable at any time
unless it is made irrevocable in a manner known to law. Even an
irrevocable attorney does not have the effect of transferring title

to the grantee."



11.3

11.4

In a more recent decent decision, while elucidating the scope of Section 138
of the Negotiable Instruments Act 1881, a Bench of three learned Judges of
the Supreme Court in Criminal Appeal No. 73 OF 2007 (A C Narayanan
Vs State of Maharashtra) observed thus:-

"The power of attorney holder is the agent of the grantor. When

the grantor authorises the attorney holder to initiate legal

proceedings and the attorney holder accordingly initiates such

legal proceedings, he does so as the agent of the grantor and the

initiation is by the grantor represented by his attorney holder

and not by the attorney holder in his personal capacity.”
In view of the aforesaid analysis, the position in law is that by the execution
of a power of attorney, the donor creates an agency by which he authorises
the donee to perform certain acts on his behalf. These acts, when performed
by the donee, are as effectual as acts which are done by the donor himself.
All acts, deeds and things done by the donee subject to the limitations
contained in the deed, are as effectual as if they have been done by the
donor. The donee acts in place of the donor subject to the limitations on the
powers conferred upon him by the deed of attorney. That is why it has been
a well settled principle of law that the holder of a power of attorney does not
act for his own benefit and acts in a fiduciary capacity for the donor of the
instrument. By executing a power of attorney, the donor creates an agency in
the donee to act on his behalf. The holder of the power of attorney represents

the donor and does not act in his personal capacity.



11.5

In other words, the donee of a power of attorney is no more than an agent of
the donor. The donee represents the donor and does not pursue the
proceeding in his own independent capacity. He acts for and on behalf of the
donor and is subject to the limitations which are contained in the instrument
by which he is authorised to act on behalf of the donor. The donee acts for
and on behalf of the donor, in the name of the donor and not for himself. His
persona is as an agent of the donor and is subject to the limitation created by
the deed by which he is authorised.
The issue “as to whether a writ petition under Article 226 of the Constitution
can be filed by power of attorney holder” was referred to a full bench of
Hon'ble Allahabad High Court vide Writ Petition (Consolidation) No. 534 of
2002 (Syed Wasif Husain Rizvi Vs. Hasan Raza Khan & 6 Ors), and the
Hon'ble full bench was pleased to observe and answer the question as
follows:-
“When a writ petition under Article 226 of the Constitution is
instituted through a power of attorney holder, the holder of the
power of attorney does not espouse a right or claim personal to
him but acts as an agent of the donor of the instrument. The
petition which is instituted is always instituted in the name of the
principal who is the donor of the power of attorney and through
whom the donee acts as his agent. In other words, the petition
which is instituted under Article 226 of the Constitution is not by

the power of attorney holder independently for himself but as an



agent acting for and on behalf of the principal in whose name

the writ proceedings are instituted before the Court.

Having held so, we must, at the same time, emphasize the

necessity of observing adequate safeguards where a writ petition

is filed through the holder of a power of attorney. These
safeguards should necessarily include the following:

1) The power of attorney by which the donor authorizes the
donee, must be brought on the record and must be filed
together with the petition/application;

2) The affidavit which is executed by the holder of a power of
attorney must contain a statement that the donor is alive and
specify the reasons for the inability of the donor to remain
present before the Court to swear the affidavit; and

3) The donee must be confined to those acts which he is

authorized by the power of attorney to discharge”

11.6 Now we examine the complaint filed by the respondent, which is on record
as annexure no. 18 of the memo of appeal and the perusal of the same
reveals that the respondent filed complaint in his name and in the facts of the
complaint he has not even whispered about the allotment of the flat in
question in the name of his daughter Ms. Priyanka Singh, rather under the
heading “any other details” he submitted that “Sir, I have given all the dues
in fixed dates”. Record further reveals that an affidavit has been filed before

the Secretary of the Regulatory Authority without giving any detail and



11.7

complaint sworn on 29.09.2021 by his daughter Ms. Priyanka Singh,
wherein, in para 5 she has mentioned that complaint no. 9201822077 has
been filed by her father and being an allottee she is not in a position to come
to Lucknow and accordingly she authorized her father Shri Raghvendra
Singh to take decision regarding said flat and the same will be treated as her
decision. The affidavit, if any, which was to be filed in the proceeding, ought
to have been filed by mentioning the details of the case either on the date
fixed or with the application giving details of the case/complaint to place on
the record of the proceedings. But, from the perusal of the affidavit, it
reveals that the same has been addressed to the Secretary of Regulatory
Authority and apparently has not been filed in the proceedings. This is the
reason, the same has not been taken note by the Bench of the Regulatory

Authority, while deciding the complaint.

The respondent has also brought on record a copy of the power of attorney
dated 15.11.2018, executed by Ms. Priyanka Singh in favour of her father, in
which first party is Ms. Priyanka Singh and the second party is Raghvendra
Singh and the first para mentions that the power of attorney of the first party
will take care in the name of first party in the capacity of donee of the power
of attorney. Further in para 2, it is mentioned that all the documents will be
executed by the second party in the capacity of attorney holder in the name
of fist party. The power of attorney executed by Ms. Priyanka Singh in
favour of her father Shri Raghvendra Singh (the respondent), nowhere states

that donee of the power of attorney will file a complaint in his name. The



12.

11.8

complaint or proceedings were required to be instituted in the name of Ms.
Priyanka Singh through respondent in the capacity of donee of power of
attorney, whereas the respondent filed a complaint in his own name without
mentioning about the details of his daughter. The affidavit has been filed
before the Secretary of the Regulatory Authority and not before the
concerned bench and nothing is on record which shows that the power of
attorney was placed before Bench of the Regulatory Authority. Even if that
was filed before the concerned bench of Regulatory Authority, the donor of
the power of attorney has not authorized the donee/respondent to file a

complaint in his own name instead of in the name of the donor.

On examination of the aforesaid judicial verdicts on the donee of the power
of attorney, we come to the conclusion that the respondent was not
competent to file the complaint in his own name. Question no. (iii) is

answered accordingly.

We find that in the present complaint no. 9201820277, Shri Raghvendra Singh, the

father of the allottee Ms. Priyanka Singh, has not only filed the online complaint in

his name but also signed a Vakalatnama dated 06.09.2019 (placed at B-3 of the

appeal) before the Regulatory Authority as well as has filed the objections to the

memo of appeal under his signature. It is our considered view that Shri

Raghvendra Singh’s action is contrary to the provisions of the Act, as well as

against the settled principles of law with regard to execution of the proceeding on

behalf of donor of power of attorney.



13.

In view of the aforementioned analysis, material on record, the averments made by
the parties and after examining the position of law on the subject, we allow the
appeal and set aside the order dated 27.05.2019 passed by the Regulatory
Authority in complaint no. 9201820277. However, the allottee Ms. Priyanka Singh
is at liberty to approach the Real Estate Regulatory Authority in accordance with

law, and if so advised.

14. No order as to costs.

(Rajiv Misra) (D.K. Arora)

Dated: 16.09.2021
GAURAVSRI



