THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 1

1.Appeal No. D 270 of 2022
Sunita Mangal Vs. Omaxe Limited

2. Appeal No. 265 of 2022
Rajesh Kumar Vs. Omaxe Limited
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Hon’ble Mr. Justice, Suneet Kumar, Chairman.
Hon’ble Mr. Devindar Singh Chaudhry, Technical Member.

Heard Ms. Neelam Singh, learned counsel for the appellant-allottee and
Shri Aditya Tewari, holding brief of Shri V.K. Singh Bisen, learned
counsel for the respondent-promoter and perused the records with their

assistance.

On consent of the parties the batch of appeals (two in number) are
being heard together. For the sake of convenience, the facts of Appeal

No. 270/2022 is being taken as leading case.

The appellant-allottee is raising challenge to the judgment and order
dated 10.03.2022 passed by the learned Adjudicating Officer, Gautam
Budh Nagar, in Complaint No. ADIJ/NCR144/02/70606/2021,
whereby, the prayer for compensation for delay of the project came to

be rejected.

The facts, inter se, parties are not in dispute, the respondent-promoter
launched a real estate project/shopping mall in the name and style
‘Omaxe Connaught Place”, situated at Beta-II, Greater Noida, Gautam
Budh Nagar. The appellant applied for shop (unit) which was duly
allotted vide allotment letter dated 22.11.2010 for unit no. 66, 2™ Floor



of the project. The project was to be completed within 24 months from

the execution of allotment letter i.e. on or before 22.11.2012.

The respondent, in terms of the allotment letter, had committed to pay
monthly return on the advance deposit to the allottee till completion of
the project. Pursuant thereof, appellant-allottee deposited the entire sale
consideration at Rs.16,40, 001/-. The appellant, on the investment, was
guaranteed assured return in terms of the agreement till completion of
the project. It appears that the commitment was honoured by the
respondents for twenty four months, thereafter, respondent-promoter
defaulted. Aggrieved, appellant instituted a complaint on 22.02.2021
before the Regulatory Authority for compensation, inter alia,
complaining of violation of Section 12, read with, Section 18(3) of the
Real Estate (Regulation and Development) Act 2016 (for short ‘Act
2016’). The complaint was subsequently transferred to the learned
Adjudicating Officer. The compensation was sought under the
following heads; (i) delay Interest (ii) mental harassment (iii) travel

expenses (iv) assured return/rental amount (v) litigation cost.

The learned counsel for the appellant, on specific query, submits that
the appeal is being confined to compensation with respect to assured
return/interest in terms of the agreement and does not desire to press for

compensation under other heads.

In rebuttal, learned counsel for the respondent submits that the relief
claimed by the appellant, seeking compensation towards assured return
as per terms and conditions of the agreement, would not fall under the

ambit and scope of Act 2016. In support of his submission reliance has



been placed on the judgment and order rendered by this Tribunal in
Narendra Verma Vs. M/s Panchsheel Buildtech Pvt. Ltd. (Appeal No.
4/2021) decided on 17.07.2023.

8. On being confronted, learned counsel for the appellant does not dispute

the proposition.

9. The short question that arises for consideration is as to whether the
appellant-allottee would be entitled to assured return/interest on her

deposit in terms of the agreement till completion of the project.

10. In the case of Narendra Verma (supra), this Tribunal framed an issue,

which reads thus-

(i) Whether under the Scheme of Act 2016 there is a provision for
examining and deciding the issues relating to the provisions of
assured return/committed charges or payment of Pre-EMI by the
promoter for a fixed period or till possession etc. or commercial
effect in an allotment letter/builder buyer agreement for

purchase of flat/apartment/plot?

11. The issue/question was duly answered vide paras 9.20, 9.21 and 9.22,

the relevant paras are reproduced-

9.20 From the examination of the provisions of entire scheme of
Act 2016 and the Rules 2018, it is evident that the agreement for
sale is required to be entered into between the promoter and
allottee and they are under obligation to perform their
duties/obligations as per the provisions of the Act 2016 and Rules

2018. The entire Act does not talk about securing loan by an



allottee through any financial institution and/or for facilitating
the loan, execution of tripartite agreement by allottee, promoter
as well as financial institution and entering into memorandum of
understanding with respect to no pre-EMIs till possession etc. or

any assured return or committed charges.

9.21 In our considered view, the assured return or committed
charges, payment of EMIs by promoter on behalf of buyer etc. are
independent commercial arrangements between the parties which
sometime a promoter/developer offer, in order to attract
buyers/investors or users who may invest either in under
construction or pre-launched/new launched projects. Out of these
independent commercial arrangements between promoter and
buyer, the commercial effect would generally involve transactions
having profit as their main aim. Piecing the threads together,
therefore, so long as an amount is ‘raised’ under a real estate
agreement, which is done with profit as the main aim, such
agreement between the developer and home buyer would have the
“commercial effect” as both the parties have ‘“commercial”
interest in the same- The real estate developer seeking to make a
profit on the sale of the apartment, and the flat/apartment
purchaser profiting by the sale of the apartment. Whereas the
object of promulgation of the Real of Real Estate (Regulation and
Development) Act 2016 aims to create and ensure sale of
immovable property in efficient and transparent manner and to
protect the interest of the consumers in the real estate sector and

not to use the forum for profit purposes/unjust envichment.



9.22 On the basis of the above, we are of the considered view that
there is no provision under the Scheme of Act 2016 for examining
and deciding the issues relating to the provisions of assured
return/committed charges or payment of Pre-EMI by promoter
for a fixed period or till possession etc. or commercial effect in an
allotment letter/builder buyer agreement for purchase of

flat/apartment/plot. The issue no. (i) is answered accordingly.

12. The judgment and order dated 27.07.2023 rendered by this Tribunal in
Narendra Verma (supra) is binding upon us. The issue being raised and
pressed by the learned counsel for the appellant/allottee stands squarely

answered. The question is accordingly answered.
13. It is clarified that no other point or ground was pressed.

14. Having due regard to the facts and circumstances of the case, we do not
find any merit in the appeals. Accordingly, both the appeals are

dismissed.

15. No order as to cost.

Dated: 06.03.2025
Tanveer/- (Devindar Singh Chaudhry) (Suneet Kumar)



