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The petitioner has moved a review petition dated 23.05.2022 under Section 

53(4)(e) of the Real Estate (Regulation and Development) Act, 2016 seeking 

review of the impugned judgment and order dated 13.05.2022  passed by the 

Hon’ble Tribunal in appeal no. 35/2018 on the following grounds: 

 
GROUNDS 

 
A. Because the learned UP Real Estate Regulatory Authority in its order dated 

21.03.2018 has held that the promoter is responsible to handover lawful 

possession after obtaining Occupancy Certificate and Completion Certificate 

from NOIDA authority. The learned Authority also directed the promoter to 

handover lawful possession by December, 2018 with delay penalty @ Rs.5/- 

per sq. ft. In the same order, the Learned Authority also directed the promoter 

to return the amount of Rs.75,722/- with interest @ MCLR taken for 

preferential facing preferential Location charges. The Petitioner was fully 

satisfied with the findings recorded by the Learned Authority except the 

portion of order where the quantum of penalty was awarded @Rs.5/- per 

sq.ft. but in the final order, the Hon’ble Tribunal has modified the entire 



findings recorded by the learned Authority. Therefore, the judgement passed 

by this Hon’ble Tribunal is liable to be reviewed. 

 
B. Because the petitioner herein have filed the appeal before this Hon’ble 

Tribunal for two reasons:  

 
(a) To grant interest for entire delayed period from 01/02/2016 till 

handing over lawful possession, as held by the Learned Authority 
instead of Rs.5/- per sq. ft. as granted by the Learned Authority. 
 

(b) To set aside demand dated 08/02/2018 raised by the Respondent 
No.1. 

 
The Petitioner has provided enough material on record and proved 
the case that the petitioner is fully entitled for the relief(s) as prayed 
for but this Hon’ble Tribunal has not considered the arguments 
advanced by the petitioner. In the judgement, the petitioner could 
not see submission made in written and oral arguments and his 
submission advanced before this Hon’ble Tribunal and without 
appreciating and without considering the submission made by the 
petitioner, this Hon’ble Tribunal has given totally different findings 
including those points as well which was not challenged therefore, 
the judgement passed by this Hon’ble Tribunal is required to be 
reviewed. 

 
C. Because by virtue of the judgement passed by this Hon’ble Tribunal, the 

relief granted by the Learned UP Real Estate Regulatory Authority has been 

modified completely. It is respectfully submitted before this Hon’ble Tribunal 

that the petitioner has not prayed to modify the complete order but without 

considering the submission of the petitioner, this Hon’ble Tribunal passed the 

judgement by modifying the complete order of RERA therefore, the 

judgement passed by this Hon’ble Tribunal is liable to be reviewed. 

 



D. Because the appeal filed by the promoter/Respondent was already dismissed 

by this Hon’ble Tribunal vide order dated 11.11.2019 and as such the findings 

recorded by the Learned Authority became final against the promoter. The 

present petitioner has not challenged the findings recorded by the Learned 

Authority except the quantum of penalty and impugned demand but this 

Hon’ble Tribunal has modified the complete award granted by the Learned 

Authority therefore, the judgement passed by this Hon’ble Tribunal is liable 

to be reviewed. 

E. Because the petitioner has booked his flat in the year 2010 and allotment 

letter was issued by the respondent on 24/02/2010 promising to handover 

lawful possession of the flat by October, 2012 but lawful possession has not 

been handed over by the respondent to the petitioner till date and the 

petitioner is waiting for lawful possession till date inspite of passing of 12 

years. Needless to say, that the petitioner has not invested his present, past 

and future income by buying the flat to take it on fit out basis without any 

lawful rights. 

 

F. Because since the respondent completely failed to handover lawful possession 

of the flat to the petitioner therefore, the learned Authority has granted 

delayed penalty to the petitioner till handing over lawful possession. This 

findings recorded of Learned Authority has not been challenged before this 

Hon’ble Tribunal because the petitioner was fully satisfied with the findings 

recorded by the Learned Authority. But in appeal filed by the petitioner, this 

Hon’ble Tribunal has modified the order of  Learned Authority and confined 

the period upto fit out inspite of the fact that the  same was not challenged 

therefore, the judgement passed by this Hon’ble Tribunal is liable to be 

reviewed. 



 
G. Because in an identically situated case, this Hon’ble Tribunal in appeal no. 

36/2018 titled Anup Sarbhai Vs. Gardenia Aims Development Pvt. Ltd has 

considered the facts in its entirety and decided the Appeal vide judgement and 

order dated 25/09/2019 in which, the Learned Authority was pleased to grant 

9% interest for the period from due date of possession till fit out possession 

and 4% interest after fit out possession till handing over lawful possession. In 

the same judgement, this Hon’ble Tribunal has set aside the impugned 

demand raised by the promoter. This judgement was relied upon by the 

petitioner being identically situated but this Hon’ble Tribunal has not given 

any findings as to why this Hon’ble tribunal is giving different findings when 

promoter, project & situations are same and when the petitioner is also 

identically situated. It is matter of fact that the judgement passed by this 

Hon’ble Tribunal has not been changed or set aside by the Hon’ble High 

Court or the Hon’ble Supreme Court and the findings recorded by this 

Hon’ble Tribunal still exists. It is beyond the imagination of the petitioner as 

to how two different views can be given on same facts, project and the 

promoter in identically situated cases. Hence the impugned judgement passed 

by the Learned Tribunal is not sustainable in the eye of law and is liable to be 

set aside. 

 

H. Because the judgement passed by this Hon’ble Tribunal in present case is 

against the principle of natural justice and equality because in one hand this 

Hon’ble Tribunal is granting relief for interest till handing over lawful 

possession and set aside the impugned demand in appeal no. 36/2018 ( Anup 

Sarbhai Vs. Gardenia Aims Development Pvt. Ltd) and in other hand in case 



of petitioner, this Hon’ble Tribunal has confined the petitioner’s relief up to 

fit out date and also did not set aside the impugned demand. 

 
I. Because the respondent raised final demand on 03/09/2016 and offered flat on 

fit out basis accordingly, the petitioner has paid sale consideration as per 

demand and after taking sale consideration to its satisfaction, the respondent 

handed over flat  to the petitioner on fit out basis. Needless to say that as per 

practice promoter never handover flat on fit-out basis until they receive entire 

sale consideration. When the petitioner filed complaint before the Learned 

Authority then only the respondent raised fresh demand dated 08/02/2018 

demanding Rs. 8,86,346/- from the petitioner. No such demand ever raised by 

respondent before filing the complaint. 

 
J. Because the respondent has filed appeal against the order of Learned 

Authority vide Misc. Case No. 212/2018 before this Hon’ble tribunal. IN this 

Misc. case the respondent has filed Annexure 4 stating to be reply filed before 

the Learned Authority in complaint however, this document was never 

supplied to the petitioner. In this reply, also the respondent has not stated 

even a single line that any amount is due on part of the petitioner. It is matter 

of fact that the respondent has not contested the case inspite of full knowledge 

of pending proceedings. Therefore, when the respondent is not contesting and 

claiming the demand therefore this Hon’ble Tribunal was required to set aside 

the impugned demand but this Hon’ble Tribunal in the Judgement stated that 

the respondent can demand the interest. On face of these facts, the judgement 

passed by this Hon’ble Tribunal is needed to be reviewed. 

 



K. Because as per payment plan, total cost of flat was Rs. 42,18,750/-     (rupees 

Forty Two Lakh Eighteen Thousand Seven Hundred Fifty payment plan is 

shown as schedule B of the flat Allottee(s) Agreement dated 18/04/2010. 

Against the total agreed sale consideration, the appellant has already paid Rs. 

44,18,646/- ( rupees Forty Four Lakh Eighteen Thousand Six Hundred Forty 

Six only) which is duly received and acknowledged by the respondent and 

then only the respondent handed over flat on fit out basis. On face of these 

facts it is clear that the entire sale consideration along with applicable taxes 

have already been paid by the petitioner. The impugned demand has been 

issued only with reason to pressurize the petitioner therefore, the impugned 

demand is liable to be set aside but instead of setting aside the impugned 

demand, this Hon’ble Tribunal hold that the respondent can claim demanded 

amount which is against the facts and document on record therefore, the 

judgement is required to be reviewed. 

 
L. Because as per practice and as per law the appellate authority needs to decide 

the question of issues brought before it. The Appellate court never goes 

beyond the prayer and beyond the issues brought before it but in the 

judgement, this Hon’ble Tribunal has modified those part of the order of 

RERA as well which was not subject matter of the appeal therefore, it is 

necessary to review the judgement passed by this Hon’ble Tribunal in the 

interest of justice. 

 
M. Because satisfying with the pleadings, the Learned Authority was pleased to 

direct the promoter to return an amount of Rs. 75,722/- with interest @MCLR 

within 45 days taken by the promoter from the respondent towards 

preferential location PLC. This finding of the Learned Authority has not been 



challenged by the petitioner in the appeal. Inspite the fact that the finding 

recorded by the Learned Authority with respect to grant of PLC has not been 

challenged, this Hon’ble Tribunal was pleased to deal with the issue as well 

and recorded the findings that if preferential location is there then the 

petitioner is entitled to pay preferential Location Charges PLC. Since this 

issue was not raised by the petitioner and was not under consideration 

therefore, the view on this point taken by this Hon’ble Tribunal is required to 

be reviewed. 

 
  At last, the petitioner has prayed that this Hon’ble Court may 

graciously be pleased to :-  

(a) Admit and allow the present review petition against the judgment dated 

13.05.2022 passed by this Hon’ble Tribunal in Appeal No. 35 of 2018 

in the interest of justice. 

(b) Pass such other order as this Hon’ble Court may deem fit and proper in 

the facts and circumstances of the present case. 

 

  Before proceeding with this review petition, we perused the related 

Appeal No. 35 of 2018. In this re Appeal No. 35 of 2018, the respondent-

promoter remained absent throughout the case, consequently the case 

proceeded ex-parte against the respondent and accordingly ex-parte hearing 

was concluded and judgment was pronounced on 13.05.2022. 

 

Vide the judgment and order dated 13.05.2022, the Tribunal has observed as 

follows:-  

 



“The impugned judgment and order dated 21.03.2018 passed by the U.P. Real 

Estate Regulatory Authority, Lucknow is hereby set aside. The instant appeal of 

the appellant is allowed with following directions:- 

 The respondent-Company, M/s Gardenia Aims Developers Pvt. Ltd., is 

hereby directed to –  

(i) Make payment of interest at the rate of MCLR+1% on the total 

amount deposited by the appellant with the respondent-Company for 

the allotted flat No. B-8/204 on 2nd floor in Tower No. B-8, Super 

Area 1350 sq. ft. M/s Gardenia Aims Glory Sector-46 Noida (U.P.) 

for not providing lawful possession of the said flat to the appellant 

within stipulated period i.e. till October 2012, from 1st November 

2012, till  the date of handing over “fit out possession” of the flat in 

question to the appellant i.e.  till December, 2016 within a  period of 

45 days from the date of  uploading this judgment and order and the 

same rate of interest is also applicable for charging interest from 

allottee, if any.  

(ii) Provide lawful possession of the flat bearing No. B-8/204 on 2nd 

floor in Tower No. B-8, Super Area 1350 sq. ft. M/s Gardenia Aims 

Glory Sector-46 Noida (U.P.) in question to the appellant after 

obtaining Occupancy and Completion Certificate from the 

Competent Authority till 30th June 2022. 

(iii) It is hereby further directed that the demand of Rs.33,750/- towards 

the head of labour cess raised by the respondent company vide 

demand letter dated 08.02.2018 is cancelled being against the law.  

So far as preferential location charge of Rs.75,722/- is concerned, it 

can be charged by the respondent/builder company only if 

preferential location is provided as promised to the appellant. 



(iv) With  respect to the compensation, the appellant is at liberty to file a 

complaint for compensation before the Adjudicating Officer in view 

of Rule 34(1) of the U.P. Real Estate (Regulation & Development) 

Rules, 2016 read with sections 71 & 72 of U.P. Real Estate 

(Regulation & Development) Act,2016.   

(v) Non-compliance of this order shall be executable by the U.P. Real 

Estate Regulatory Authority as per provisions of the Act, 2016; and 

(vi) No order as to costs. 

The record of the learned Regulatory Authority be transmitted back 

immediately along with the copy of the judgment.” 

We heard the learned counsel for revisionist and perused the record.  

FINDING 

The learned counsel for revisionist drew  our attention towards certain 

error in the afore-stated impugned judgment and order dated 13.05.2022 and 

submitted that the respondent/promoter vide letter dated 03.09.2016 had 

raised final demand amounting to Rs. 8,68,147/- and the appellant has paid 

the same, therefore further demand of Rs. 8,86,346/- vide letter dated 

08.02.2018 is illegal and is liable to be set aside but instead of setting aside 

the impugned order, the Hon’ble Tribunal observed that the respondent can 

claim the demanded amount which is against the facts and document on 

record and therefore judgment is required to be reviewed.  

It is relevant to mention here that the above mentioned facts and 

submission of the learned counsel for revisionist have not been repudiated 

on behalf of respondent as the proceeding in related Appeal No. 35 of 2018 

has been ex-parte throughout. 



Now, before proceedings further it is desirable to have a look upon the 

provisions related with review. 

Section 114 read with Order 47 of the Civil Procedure Code, 1908 

deals with the concept of ‘Review’. As per provisions of Section 114 of the 

Civil Procedure Code, following are grounds of Review:-- 

(1)  Discovery of new and important matter or evidence; or 

(2)  Mistake or error apparent on the face of record; or  

(3)   Any other sufficient reasons. 

If the above conditions are satisfied only then the power of review may be 

exercised.   

In this context, it is also very relevant to refer Rule 1 of  Order 47 of 

the Code of Civil Procedure which deals with the procedure of review and 

reads as follows:-  

  "Application for review of judgment.-(1) Any person considering 
himself aggrieved –  
  (a) by a decree or order from which an appeal is allowed, but 
from which no appeal has been preferred.  
(b) by a decree or order from which no appeal is allowed, or 
(c) by a decision on a reference from a Court of Small Causes, and 
who, from the discovery of new and important matter or evidence 
which, after the exercise of due diligence was not within his 
knowledge or could not be produced by him at the time when the 
decree was passed or order made, or on account of some mistake 
or error apparent on the face of the record, or for any other 
sufficient reason, desires to obtain a review of the decree passed or 
order made against him, may apply for a review of judgment to the 
Court which passed the decree or made the order.  
(2) A party who is not appealing from a decree or order may apply 
for a review of judgment notwithstanding the pendency of an 
appeal by some other party except where the ground of such appeal 
is common to the applicant and the appellant, or when, being 
respondent, he can present to the Appellate Court the case on 
which he applies for the review.  



Explanation.- The fact that the decision on a question of law on 
which the judgment of the Court is based has been reversed or 
modified by the subsequent decision of a superior Court in any 
other case, shall not be a ground for the review of such judgment.”  
On the basis of above provisions, we may say that the grounds of 

review are specific. The Court passing the order is empowered to review the 

order, if any of the grounds specified in the aforesaid provision is satisfied. 

In Thungabhadra Industries Ltd. v. Govt. of A.P.AIR 1964 SC 1372 the 

Hon’ble Supreme Court has observed: 

“…….. A review is by no means an appeal in disguise whereby an erroneous 

decision is reheard and corrected, but lies only for patent error.”  

Similarly in Meera Bhanja v. Nirmala Kumari Chowdhury, A.I.R. 

1955 S.C. 455 the Supreme Court observed that "it has to be kept in view 

that an error apparent on the face of record must be such an error which 

strike one on mere looking at the record and would not require any long 

drawn process of reasoning on points where there may conceivably be two 

opinion." In other words, an error which is apparent on mere looking at the 

record and for no long drawn process of reasoning is required, review is 

permissible. 

 To put it negatively, an error which is not self evident and has to be 

detected by a process of reasoning can hardly be an error apparent on the 

face of record. [M/s Greem View Tea and Industries vs. Collector 

Golaghat, AIR 2004 SC 1738]. An error apparent means an error which can 

be pointed out from the record without lengthy arguments[C.M. 

Ramchadra vs. State of Karnataka, AIR1997 Kant 181]. It must be an 

error of inadvertence that is "an error which is based on clear ignorance or 

disregard of the provisions of law"[Lily Thomas v. Union of India AIR 



2000 SC 1650]. Such an error which is a patent error, and not mere a wrong 

decision[T.C. Basappa vs. Nagappa, AIR 1954 SC 440]. 

Examples   

In following circumstances, review was granted: 
 
(i) Failure to apply the law of limitation to the facts found by the 

Court[Devi Sahai v. Basheshar Lal, AIR 1928 Lah 1919]; 
(ii) Failure to consider a particular section of an Act or part 

thereof[Kamta Chaowdhary v. Lal Chandra, AIR 1945 All 284; 
Abhijit Tea Co. Pvt. Ltd. v. Terai Tea Co. Pvt. Ltd., AIR 1995 Cal 
316]; 

(iii) On the ground of omission to try a material issue in the 
case[M.M.B. Catholic v. M.P. Athanasius, AIR 1954 SC 526]; 

(iv) On the ground of overlooking a proposition of law well settled by 
the Supreme Court of India[Tinkari v. Dular, AIR 1967 Cal 518]; 

(v) Mis conception of law or fact by Court or an Advocates[Board of 
Control for Cricket, India vs. Netaji Cricket Club, AIR 2005 SC 
592]; 

 

Now, in the light of above to adjudge the validity of alleged Demand 

Letter dated 08.02.2018 it is desirable to refer here the  Point No.(iv) which 

relates to the alleged Demand Letter dated 08.02.2018 and P.L.C. charges 

and the same has been discussed by this Appellate Tribunal in the impugned 

judgment and order dated 13.05.2022. On this point No.(iv), the observation 

made by this Tribunal in judgment and order dated 13.05.2022 passed in 

Appeal No. 35 of 2018, are as follows: 

“Point No. (iv): Under this point, we have to examine –Whether the 

demand letter dated 08.02.2018 issued by respondent/builder-company 

for Rs.8,26,346/= to the appellant (complainant) and preferential 



location charges of Rs.75,727/- charged by the respondent/builder-

company from the appellant is justifiable ?  

Regarding this Point No. (iv) the observation of this Appellate Tribunal are 

narrated as follows: 

In this context, the learned counsel for appellant/complainant also submitted 

that the respondent-Builder/Company vide letter dated 08.02.2018 has raised 

illegal demand of Rs.8,86,346/- from the appellant (complainant) while the 

appellant has paid the entire sale consideration, therefore, the demand letter 

dated 08.02.2018 be set aside. In this regard, we perused the whole record. The 

record speaks itself that the appellant (complainant) had already raised the issue 

of demand vide letter dated 08.02.2018 before the Regulatory Authority but the 

order was not passed regarding the same. It is a matter of common prudence 

and justice also demands that every Court/Tribunal before deciding a case, must 

take into consideration, each and every relevant paper related with, but the 

learned Authority has failed to do so. 

We again perused the whole record. From the perusal, it is obvious that 

in demand letter dated 08.02.2018 which was issued to appellant 

(complainant) by respondent-Company, it is mentioned therein that 

Residential unit No. B-8/204 having Super Area of 1350 sq. ft. in Glory 

Project was booked and allotted to appellant/complainant for the total 

consideration of Rs.42,18,750/-(without tax) in terms of agreement. It is 

also mentioned in the said demand letter that on scrutiny of account 

Rs.8,86,346/- is still outstanding against appellant on various heads as 

noted below: 

 

 



 Labour Cess 1% :    Rs.  33,750=00 

Vat 3%   :   Rs.1,01,250=00 
Interest   :   Rs.7,51,346=00 ----

-----------------        Total :
 Rs.8,86,346/-      --------------------- 

“Labour Cess” 
The term “Labour Cess” neither has been used in Section 3 of the 

Building and Other Construction Workers’ Welfare Cess Act, 1996 
nor it has been used in Rule 3 of the Building and Other Construction 
Workers’ Welfare Cess Rules, 1998, but instead of the term “Labour 
Cess” the term “Levy of Cess” has been used. On a conjoint reading of 
Section 3 of the Building and Other Construction Workers’ 
Welfare Cess Act, 1996 and Rule 3 of the Building and Other 
Construction Workers’ Welfare Cess Rules, 1998 it appears that the 
term “Levy of Cess” signifies the expression “Labour Cess”, which 
connotes: 

(a)    Cost incurred on construction but it shall not include---- 
(b) (i)    cost of land; and  

(ii)   any compensation paid or payable to a worker or his kin under the 
Workers’ Compensation Act, 1923. 

 

Broadly speaking, “Labour Cess” is charged at the cost 

incurred on construction of the Building/Project and as per ‘objective’ 

of the Building and Other Construction Workers’ Welfare Cess Act, 

1996 and the Building and Other Construction Workers’ Welfare Cess 

Rules, 1998, the labour cess is to be collected from the 

employer/contractor because the same is part of the cost incurred on the 

Project/Building. It is not a ‘tax’ which can be realized from the Home-

Buyers/Allottees. 

 Now, it can easily be inferred that “Cess” which is used for the purpose of 

construction as well as for the welfare of the workers, is to be borne by the 

employer/Developer (Builder) and not by Home-Buyers/Allottees. 



 Thus, Rs.33,750=00 shown as “Labour Cess” in demand letter dated 

08.02.2018 cannot be recovered from appellant/complainant. 

VAT- Vat (Value Added Tax) came into effect on January 01st, 2008. It 

abolished on 01.07.2017 and the Builder-Buyer Agreement was executed on 

18.04.2010 very before the said date i.e. 01.07.2017, when the VAT was in 

vogue, hence appellant/allottee is entitled to pay the same provided if it has been 

paid by respondent-Builder/Company and the proof is submitted by the 

respondent for the same.  

Interest : In demand letter dated 08.02.2018, interest has been shown 

Rs.7,51,346/- but the rate of interest is not mentioned in the said letter. In this 

regard, it is worthwhile to mention here that the respondent-company can charge 

the same rate of interest on delayed payment, if any, as respondent-company has 

been directed to pay to the appellant i.e. MCLR+1% per annum.  

With respect to preferential charges Rs.75,722/-, it is worth nothing that 

the respondent-builder company can charge only if the preferential location is 

provided infront of the appellant’s unit as per promise made in Builder-Buyer 

Agreement 

Point No. (iv) is accordingly, disposed of.”  

The above order is under challenge in the instant Review Petition. In this 

context, we went through the entire records. Annexure A-7 to the appeal transpires 

that on 03.09.2016 the respondent/promoter raised the final demand vide demand 

letter dated 03.09.2016 amounting to Rs. 8,68,147/-. 

Annexure A-8 is the photocopy of demand letter dated 08.02.2018 wherein 

Rs. 8,86,346/- has been shown outstanding amount dues against appellant under 



various heads including Rs. 33,750/- in name of labour cess and Rs. 1,01,250/- in 

the name of VAT. (Page 74 to the appeal). 

Annexure A-5 annexed to the appeal is the photocopies of payment receipts 

issued by the respondent/promoter to the appellant which is Paper Nos. 66 to 69.  

This Annexure No. A-5 reveals that appellant-Deepak Garg vide cheque No. 

038923 dated 03.09.2016 has paid Rs. 5,20,888/- to the respondent-promoter and 

vide cheque No. 000047 dated 26.12.2016 has paid Rs. 3,47,259/- to the 

respondent-promoter. Thus, the appellant made payment of entire amount Rs. 

8,68,147/- ( Rs. 5,20,888+3,47,259) to the respondent-promoter and the same is 

duly reflected in the statement issued by the respondent-promoter. 

In the Demand Letter dated 03.09.2016 it is also mentioned that interest 

shall be calculated separately at the time of possession or before it, if not intimated, 

which shall be payable along with Common Area Maintenance Charge (2 years). 

Stamp duty at the time of possession.  

As per record it is obvious that the respondent/promoter failed to give legal 

possession of the flat in question to the appellant even till date, instead he has 

handed over ‘Fit Out Possession’ to the appellant on 31.12.2016. Meaning 

thereby, the appellant has paid the dues amount in pursuance of Demand Letter 

dated 03.09.2016 before 31.12.2016 only then the respondent/promoter has 

delivered ‘Fit Out Possession’ to him.  

Now, it is inferable that when appellant has once paid the amount as per 

Demand Letter dated 03.09.2016, and Fit Out Possession has been given to him 

then there is no justification to issue further any Demand Letter at this juncture. 

When legal possession will be handed over to the appellant, then it may be a 

question for payment or non-payment of any amount by appellant to the 

respondent. In case, if question of interest arises that cannot go beyond @ 

MCLR+1% and it is applicable to both (i.e. Appellant and Promoter). 



As we have already observed above that the amount Rs.8,68,147.00 as 

demanded by respondent vide demand letter dated 03.09.2016 has been paid by 

the appellant, hence, there is no justification to issue at this judgment another 

Demand Letter dated 08.02.2018 for Rs.8,86,346.00 by respondent promoter. 

So far as VAT and Labour Cess is concerned the observation made in 

judgment and order dated 13.05.2022 will remain unaffected.  

P.L.C. (Preferential Local Charges 

The learned counsel for appellant submitted the next argument that the 

question of Preferential Location Charges was never raised before the Hon’ble 

Tribunal, hence the finding recorded regarding this needs to be set aside.  

In this regard, we went through the impugned order dated 13.05.2022 passed 

by this Hon’ble Tribunal, wherein regarding “preferential location charge” it is 

mentioned as below:  

“So far as Preferential Location Charges of Rs. 75,722/- is concerned, it can 

be charged by the builder-company only if preferential location is provided as 

promised to the appellant”.  

To ascertain the conclusive facts we perused the relief clause of appeal which 

is narrated as below:- 

Tribunal may graciously be pleased to allow the instant appeal setting aside 

the impugned order dated 21.03.2018 passed by the learned Real Estate Regulatory 

Authority, Lucknow U.P. in Complaint No.920171489 with the following reliefs:- 

a. To direct the respondent to give legal possession of the flat bearing No. B8/204, 

on second floor Gardenia Aims Glory, Sector-46, Noida-201301, U.P. immediately 

after obtaining Occupancy and Completion Certificate and other necessary 

permissions and Certificate from the competent authorities;  

b. To grant permanent stay in favour of the appellant restraining the respondent, 

authorities and any other third party not to dispossess the physical possession of 



the appellant from flat bearing No. . B-8/204, Gardenia Aims Glory, Sector-46, 

Noida, U.P.; 

c. To set aside the impugned demand letter dated 08.02.2018 issued by the 

respondent, declaring the same null and void; 

d. To direct the respondent to pay interest on penalty amount during delay period;  

e. To award the cost of litigation in favour of the appellant and against the 

respondent;  

f. To grant compensation to the appellants for physical harassment, mental agony 

and financial loss, as per provisions of the RERA, Act. 

g. To direct the respondent to pay interest on deposited amount during the delay 

period @24% per annum till its realization; and  

h. To direct the respondent to refund Rs.1,99,896/- additionally collected from the 

appellant.  

i. To direct the respondent to refund the entire service tax collected from the 

appellant with interest @24% per annum. 

j. Pass such other or further order or orders as this Hon’ble Tribunal may deem fit 

and proper under the facts and in the circumstances of the present case. 

From the above it is obvious that the issue of preferential location charge was 

not raised before this Tribunal as this issue has already been decided by the learned 

Regulatory Authority and against the order of Authority neither of the parties have 

raised the issue before this Tribunal, hence finding recorded by this Tribunal as to 

the Preferential Location Charges (i.e. PLC) is uncalled for being beyond the 

pleading. 

 

ORDER 

 



Instant Review Petition dated 23.05.2022 moved under Section 53(4)(e) of 

RERA Act, 2016 is hereby allowed.  

The observation made as to Demand Letter dated 08.02.2018 amounting 

to Rs.8,86,346.00 vide order dated 13.05.2022 in Re: Appeal No. 35 of 2018 is 

set aside.  

So far as VAT and Labour Cess is concerned the observation made in 

judgment and order dated 13.05.2022 will remain unaffected.  

The finding recorded as to Preferential Location Charges (i.e. P.L.C.) vide 

judgment and order dated 13.05.2022 is also set aside.  

 

 

     (K.K. Jain)                        (T.B. Singh) 
December.20, 2022        Technical Member                            Judicial Member 
VKS                                U.P. Real Estate        U.P. Real Estate  

        Appellate Tribunal, Indira Bhawan,   Appellate Tribunal, Indira Bhawan,                    
                           Lucknow                Lucknow 
 

The judgment signed, dated and pronounced in the open Court, today.  

     

       (K.K. Jain)                       (T.B. Singh) 
December.20, 2022        Technical Member                            Judicial Member 
VKS                                U.P. Real Estate        U.P. Real Estate  

        Appellate Tribunal, Indira Bhawan,   Appellate Tribunal, Indira Bhawan,                    
                          Lucknow    

(K.K. Jain)                           (T.B. Singh) 

Dated: 20.12.2022 
VIJAYKUMAR 


