RESERVED JUDGMENT

BENCH-1
THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL,
AT
LUCKNOW.
APPEAL NO. 638/2022

1. Neeraj Kumar Srivastava
2. Mrs. Ranjana Bharti,. L Appellants.

Versus
M/s Intellect Projects Private Limited.  ............... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain, Technical Member.

The present appeal has been preferred by Sri Neeraj Kumar Srivastava and
his wife Mrs. Ranjana Bharti (hereinafter referred to as the ‘appellants’)
under Section 44(1) of the Real Estate (Regulation and Development) Act
2016 (hereinafter referred to as ‘the Act 2016°) against the order dated
03.12.2018 passed by the Real Estate Regulatory Authority, Regional
Office, Gautam Budh Nagar (hereinafter referred to as the ‘Regulatory
Authority’) in Complaint No.320188126 whereby the following directions

were 1ssued:-

(1)  The respondent is directed to ensure delivery of possession of Flat
No.1902, 2 BHK, admeasuring 995 sq. ft., Tower-E, Floor 18",
Sector-12, Victoryone Central, under Section 18 of the Act 2016.

(2) Compensation for delay from the date of possession mentioned in
Agreement to Sale till actual possession at the rate of MCLR+1% be
adjusted towards the balance amount payable by the complainants at

the time of taking possession.

(3) In case the promoter fails to comply the order within 45 days, the
complainants/allottees will have a right to get the order executed

through the Regulatory Authority.
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The facts of the case, in brief, as culled out from the memo of appeal, are

that:

The appellants booked Flat No. 1902, 2 BHK, admeasuring 995 sq. ft.,
Tower-E, 18" Floor, in Victoryone Central project of the respondent, on
06.06.2016 by paying booking amount of Rs.2,50,000/-. The Builder-
Buyer Agreement was executed between the appellants and the respondent
on 03.07.2016. The cost of the flat was Rs.29,25,800/-. The appellants
have paid Rs.27,08,594/- to the respondent towards the cost of the said flat.

As per Builder Buyer Agreement the respondent had to deliver possession

of the flat within 30 months i.e. by 03.01.2019.

The respondent issued final demand letter to the appellants on 21.09.2017
including some extra charges, which the appellants did not pay and vide
letter dated 07.10.2017 the appellants requested the respondent to cancel the
booking. The respondent did not respond to the cancellation letter of the

appellants dated 07.10.2017.

The appellants, being aggrieved by the act of the respondent, filed
Complaint No. 320188126 before the Regulatory Authority on 17.03.2018
praying for a direction to the builder/respondent to cancel the booking and
return the outstanding loan amount to the bank as per tripartite agreement.
The said complaint was disposed of by the Regulatory Authority vide
impugned order dated 03.12.2018 with directions as stated in para 1 above.

In the present appeal the appellants have submitted that the builder was
doing all illegal, unlawful and false attempts to handover possession of the
flat to the appellants since 29" December 2016 without completing

construction and obtaining OC/CC from the competent authority.

The appellants further submitted that the builder/respondent was making all
attempts to escape by taking more than 90% payment from the appellants
against the said property within three months under Subvention Plan (initial
booking amount paid on 06.06.2016 and 80% loan amount disbursed on
06.098.2016) and hard earned money of the appellants.

The builder/respondent was trying to fetch maximum money from the
appellants through final demand letter dated 21* September, 2017 by
adding illegal charges amounting to Rs.9,12,769/- without any justification.
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Some of the charges were already included in the basic sale price, some
were the part of basic amenities, some were builder/respondent’s
responsibility to bear and others were three to four times higher than market

standards.

By final demand letter dated 21.09.2017 the respondent levied illegally
interest on delayed payment, demanded Pratikar Shulk and also claimed

super area increase without giving any justification for the area increase.

The respondent had bought additional FAR (Floor Area Ratio) from 2.75 to
3.50 from Greater Noida Industrial Development Authority and constructed
additional towers and flats, which were not part of original plan. The
respondent has already sold whole common area (as part of super area) to
the original booking holders/allottees/buyers according to original number
of towers and flats, but by constructing and selling additional towers and
flats the respondent has illegally re-sold the same common area which was

already sold to original buyers.

The appellants have challenged the impugned order dated 03.12.2018
passed by the Regulatory Authority on the following grounds:--

(a) Because the Regulatory Authority has failed to consider the case of
the appellants. At the worst, the Regulatory Authority could have
declined the reliefs sought by the appellants instead of allowing the
case in favour of the builder and compelling the appellants to take

possession of the unit booked.

(b) Because the Regulatory Authority failed to consider and appreciate
the basic reliefs sought by the appellants. The appellants south a
direction to the builder for withdrawal of final demand, cancellation
of the unit booked and refund of the advanced/loan amount and
accrued interest. The Regulatory Authority could have refused to
entertain the complaint instead of granting a contrary relief without

giving any finding on the relief sought.

(c) Because the Regulatory Authority has erred in considering and

interpreting the provisions of Section 18(1) of the Act 2016.

(d) Because the Regulatory Authority has erred in considering the

withholding all the illegal demands and unlawful charges of more
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than 9,12,769/- which are either already paid by the appellants or far
from reality and not the responsibility of the appellants/buyers.

Because the Regulatory Authority has failed to reflect its concern on
illegal charges and demands, the same are not addressed anywhere in

the order.

Because the Regulatory Authority has failed to award compensation
to the appellants for the legal expenses, mental harassment, giving
mental stress and trauma to them and family since December 2016.
As the appellants are not inclined to take possession and sought
refund of the amount paid with interest, the order of the Regulatory

Authority to take possession is totally against the record of the case.

Because the Regulatory Authority has failed to show its concern to
the provisions of Section 34(2)(o)(ii1) of the U.P. Real Estate
(Regulation and Development) Rules 2016.

Because the order under appeal has been passed by the Regulatory
Authority after ignoring the material on record and passed the

impugned order on the basis of conjecture and surmises.

Because the Regulatory Authority has totally failed to apply the
procedure and practice contemplated under the provisions of Act

2016 and its Rules.

Because the Regulatory Authority has failed to follow the mandatory
provisions of the law and hence the judgment/order dated 03™
December 2018 passed by the Regulatory Authority is bad in the

eyes of law.

The appellants have prayed for the following reliefs:--

(1) Direction to the respondent/builder to cancel the booking and clear

2)

the outstanding loan amount along with accrued interest to the

financer-HDFC Bank in conformity with Tripartite Agreement.

Direction to the respondent/builder to refund the appellants’
contribution of Rs.3,04,337/- paid to them and Rs.2,43,483/- paid to
the financer-HDFC Bank against EMI along with interest as per the
provisions of the Act 2016.
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(3) Direction to the respondent/builder to compensate the appellants for
the legal expenses, mental harassment and agony etc. as the builder
has forced the appellants to seek legal recourse, spend time in lawyer
consultation, paper work etc. by raising illegal demand and doing

unlawful act continuously since December 2016.

The respondent filed its objection to the memo of appeal and submitted

that:

Appellant no. 1 filed complaint alone before the Regulatory Authority
whereas instant appeal has been filed by two appellants. Appellant no. 2
was not a party to the complaint, as such the same is not legally

maintainable and is liable to be rejected at threshold in limine.

The appellants booked one flat with the respondent and in pursuance to the
said booking, allotment letter dated 3™ July 2016 was issued on the terms
and conditions contained therein, being agreed by the parties. Vide said
allotment letter the allottees were supposed to pay cost of the unit

amounting to Rs.29,25,800/- plus other charges of the same.

As per clause 15(a) the construction/development was stipulated within 24
months with an extended period of 6 months and said completion date is
subject to force majeure conditions and/or subject to any other reasons
beyond control of the developer. The said clause further stipulates that no
claim by way of damages/compensation shall lie against the developer in
case of delay in handing over the possession on account of aforesaid
reasons and the developer shall be entitled to a reasonable extension of time
for delivery of possession of flat to the allottee. The possession of the flat

was likely to be delivered by 3™ January 2019.

Timely payment of the flat cost and dues was the essence of the
contract/agreement and allottees agreed as per clause 10(a) to make all
payments within time as per the schedule of payments from time to time
without any reminders from the developer, but the appellants defaulted in
making payment of the same in time and still dues are pending and payable

to the respondent.

The respondent applied for occupancy/completion certificate with the

competent authority in the year 2017 and in pursuance to the same the
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competent authority vide its letter dated 11.06.2018 granted Part Occupancy

Certificate.

Accordingly the respondent vide its letter dated 13.06.2018 sent offer of
possession of flat to the allottees and called upon to clear all pending dues

and other charges within 7 days.

Even though construction of towers in the project was already complete, the
respondent vide its letters dated 21.09.2017, 11.10.2017 and 11.12.2017
informed the allottees about completion and intimation for fit-out
possession of flat and asked to complete the formalities for the same and to

clear the dues of the flat.

It 1s further relevant to state that appellants vide its letter dated 31-10-2017
(at Page-39 of Appeal), and 18-1-2018 sought cancellation of flat by
alleging therein that due to some unavoidable circumstances and financial
crunch they are not in a position to continue the subject flat in the project
and asked to refund the balance amount after deduction as per allotment
letter/company policy. Thereafter the appellants had a meeting with
Officials concerned at respondent’s office in subsequent months and agreed
to pay the outstanding dues at earliest for the flat, but no heed was paid by
the appellants.

However, respondent vide its letter dated 28-6-2018( at Page-93 of appeal)
informed the appellants and asked to provide to respondent the acceptance

of cancellation charges as mentioned in the said letter.

5.10 The appellants allottee vide their letter dated 5-7-2018 in response to

5.11

respondent’s letter dated 28-6-2018 stated that cancellation charges are not
acceptable, and further stated that matter is subjudice for hearing before the
Regulatory Authority and requested to appear before the Authority with
copy of to their complaint case. Thus, the appellants did not act upon the
letter dated 28-6- 2018 and failed to give their acceptance of cancellation

charges as called upon by respondent.

The appellants filed frivolous case before the Regulatory Authority being
baseless and vexatious, as appellants themselves are negligent for the
reasons stated therein. On the contrary respondent developer within the

stipulated period and as per terms offered the possession of the unit well



within a period of 30 months and also got the Occupancy certificate of the
same in the said period, hence the complaint case is devoid of merits and is
not maintainable, and even otherwise not cognizable under the provisions of
the RERA Act, and in consequence appellants’ instant appeal is devoid of

merits deserves rejection with costs.

5.12 As on 25-5-2019 the amount of Rs.10,99,746/- is due and payable by the
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appellants to the respondent apart from future accrued interest as well. Thus
on account of default and breach of terms of the allotment, the appellants
are also bound to pay charges to respondent for delay in not taking
possession of flat as stipulated in Clause-16(a) of the allotment letter. The
respondent also again vide its letter dated August, 2018 along with enclosed
summary of account of dues called the appellants to clear the outstanding
dues and take physical possession of flat and also pay the maintenance
charges. Vide said letter the respondent also informed the appellants once
again that Completion Certificate has already been granted to developer in
June, 2018 and Registry (Sale deeds) are opened and already many families

are already residing there.

The respondent/developer completed the construction well within stipulated
time period of 30 months as per terms of allotment and offered possession
vide letter dated 13-6-2018 for which the respondent also got the
Occupancy Certificate dated 11-6-2018 from the competent authority.

It is denied that respondent/builder was doing attempts to run away by
taking payments. It is also denied that 90% payment was made by the
appellants. On the other hand the lakhs of rupees are due and payable by the

appellants/allottees who themselves stated about their financial crunch.

It is denied that there is any violation of terms and conditions of allotment
letter or any fraud etc as alleged, or no pre EMI interest being payable till
possession as alleged. On contrary it 1is submitted that the
appellants/allottees are bound by the terms of the allotment and are liable to
pay the dues of the flat which they admittedly failed to do so and thus they

are themselves negligent and have not come with clean hands.

Vide Demand letter dated 21- 9-2017the appellants/ allottees were called

upon to pay the dues which were in accordance with the allotment terms
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and justifiable charges, but not paid by the appellants/allottees. These

charges are not included in basic sale price.

The buyer is liable to pay all charges and Pratikar shulk as well, hence no
wrongful demand was raised. As regards increase in super area, the earlier
booked super area was 995 sq ft which increased on account Additional
Bedroom Balcony area of 19,69 sq ft and additional Common Balcony area
of 15.14 sq ft, thus total flat super area comes to 1029.83 sq ft. Thus the
appellants are falsely alleging about the same and had agreed to abide by it.
As per Clause-5 of the allotment letter super area increase charges are

payable by the appellants.

No iota of evidence was placed on record with regard to FAR allegations.
The respondent/developer has all rights with regard to FAR as stipulated
and agreed upon between parties as per Clause-18 of the Allotment Letter.
The appellants raising such allegations and assertions which were not raised

in the Complaint case before Regulatory Authority.

It is denied that that vide letter dated 7-10-2017 the appellants sought
cancellation, whereas appellants vide their letter dated 31-10-2017 (at Page-
39 of Appeal), and 18-1-2018 sought cancellation of flat by alleging therein
that due to some unavoidable circumstances and financial crunch they are
not in a position to continue with the subject flat in the project and asked to

refund the balance amount after deduction.

The respondent in reply vide its letter dated 28-6-2018 (at Page-93 of
appeal) informed the appellants and asked to provide the acceptance of
cancellation charges as mentioned in the said letter. The appellants/allottees
vide letter dated 5-7-2018 stated that cancellation charges are not
acceptable, and further stated that the matter is subjudice for hearing before

the Regulatory Authority.

Vide letter dated 05.02. 2018 sent by the respondent the appellants were
called upon to take possession, and financers resorted to actions against the
hirer/buyer with regard to the loan recovery. It is denied that HDFC Bank
initiated process of recovery of appellants’ loan against the builder, whereas
bank admittedly as mentioned in para under reply resorted for recovery

against the appellants under the SARFEASI Act.
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In view of Securitization and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002 proceedings against the
hirer/appellants were initiated and the HDFC corporation limited, the
financer, took the possession of the mortgaged flat in question for which
HDFC vide its letter dated 12.08.2019 informed the same to the Director of

the respondent/company.

The appellants are not entitled for any reliefs as the appellants/complainants
are negligent, have not made out any case for grant of any reliefs, and in
consequence instant Appeal is also devoid of merits and is liable to be
rejected. It 1s further submitted that instant case was not cognizable before
the RERA and under the provisions of the RERA Act as well in view of
latest dictum of Hon’ble Apex Court rendered in the case Newtech
Promoters vs State of U.P. & others.

The appellants did not file any reply to the objections of the respondent.

Heard Sri Rajnish Kumar Srivastava, learned counsel for the appellants and

Sri Rajesh Chadha, learned counsel for the respondent.

On the basis of pleadings, documents available on record and the
submissions of learned counsel for the parties, the admitted position is that
the appellants booked Flat No.1902, 2 BHK, admeasuring 995 sq. ft.,
Tower-E, 18" Floor, in ‘Victoryone Central’ project of the respondent, on
06.06.2016 by paying booking amount of Rs.2,50,000/- The Builder Buyer
Agreement was executed between the appellants and the respondent on
03.07.2016. The cost of the flat was Rs.29,25,800/-. The appellants have
paid Rs.27,08,594/- to the respondent towards the cost of the said flat. As
per Builder Buyer Agreement the respondent had to deliver possession of

the flat within 30 months i.e. 03.01.2019.

The respondent issued final demand letter dated 21.09.2017 to the
appellants intimating completion of construction as also for fit out
possession of the appellants’ flat. This intimation letter was sent by the
respondent to the appellant much prior to the promised date of possession
mention in the Builder Buyer Agreement. The appellants did not make
payment of the final demand and vide letter dated 07.10.2017 requested the
respondent to cancel the booking stating therein that due to some

unavoidable circumstances and financial crunch the appellants are not in a
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position to continue with the subject flat and asked to refund the balance
amount after deduction as per allotment letter/company policy. The
respondent vide its letter dated 28.06.2018 asked the appellants to provide
to respondent the acceptance of cancellation charges as mentioned in the
said letter. The appellants vide their letter dated 05.07.2018 informed the

respondent that cancellation charges were not acceptable.

The appellants filed an online complaint before the Regulatory Authority
against the respondent on 17.03.2018 seeking the following relief:--

“Direct the builder to cancel my booking and return the
outstanding loan amount to the bank as per triparty

agreement.”

The Regulatory Authority misunderstood the prayer of the appellants as that
of prayer for possession of the flat and delay interest and accordingly
directed the respondent to ensure delivery of possession of the flat to the
appellants and to adjust the amount of delay interest at the rate of
MCLR+1% from the date of possession mentioned in the BBA till the date
of actual possession, at the time of taking possession. Aggrieved against the
said order of the Regulatory Authority dated 03.12.2018 the appellants have

come up before this Tribunal by means of the present appeal.

In order to examine the issue involved in the instant appeal and on the basis

of the record we deem it proper to frame the following issues:--

(1)  Whether under the Scheme of Act 2016 there is a provision for
examining and deciding the issues relating to the provisions of
assured return/committed charges or payment of Pre-EMI by
promoter for a fixed period or till possession etc. or commercial
effect in an allotment letter/builder buyer agreement for purchase of

flat/apartment/plot?

(2)  Whether the act of the respondent offering possession prior to the
date/period mentioned/promised in the Allotment/Builder Buyer

Agreement is in violation of the provisions of the Act 20167

(3)  Whether there is illegality and perversity in the impugned order
dated 03.12.2018 passed by the Regulatory Authority?
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10. Before we proceed to examine the issues we deem it proper to have a
glance on the relevant clauses of the Allotment Letter/Agreement dated 3™

July 2016, which are quoted hereinbelow:--
ALLOTMENT LETTER

Date: 3" July 2016
To,
Mrs. Ranjana Bharti & Mr. Neeraj Kumar Srivastava

Teachers Colony, Sugar Mill Road,
Khalilabad, Sant Kabir Nagar, UTTAR PRADESH 272175

(4) Detail of Unit Allotted

Block Name | Flat No. | Floor | Type Super Area
(approx. Sq. Ft.)
E 1902 [ 18" | 2BR+2 Toilets | 995.00

10.  That the Allottee hereby agrees that out of the amount paid/payable
for the said Flat allotted to him, the Owner / Developer shall treat
10% of sale consideration, as earnest money to ensure fulfillment of
all the terms and conditions by the Allottee, as contained in the
Agreement.

a. That the Allottee hereby agrees to make all the payments within
time as per the terms of Schedule of Payments from time to time
without any reminders from the Owner/ Developer through A/c
Payee Cheque(s)/Demand Draft(s) in favour of "M/s. Intellect
Projects Pvt. Ltd. payable at New Delhi.

b. That the Allottee(s) confirm all payment(s) made toward
Allotment of flat have accounted for in this letter of allotment.
Allottee(s) declares that he/she/they will make all payment in
favour  of  Owner/Developers  through  account  pays
cheque/demand draft/pay order and will take proper receipt of
the same. If he/she/they make any payment other than the
Owner/Developer name, in case Owner/Developer has no
responsibility.

c. That in the event of failure of the Allottee to perform his/their
obligations or to fulfill all the terms and conditions set out in
this Allotment Letter, the Allottee hereby authorizes the Owner/
Developer to forfeit the earnest money as aforementioned
together with any interest on installments, interest on delayed
payment due or payable out of the amounts paid by him and the
allotment of the said Flat shall stand cancelled.

In case allottee wishes to cancel the flat, 10% of total shall be
deducted as a reasonable pre-estimated loss suffered by the
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company by reason of breach in not complying with your
obligation.

That the timely payment of installments indicated in the payment
schedule is the essence of this agreement. If any installments as
per the schedule is not paid when it became due the Owner!
Developer shall charge interest at the rate of 24 % p.a. up to
next three months. If the allottee defaults in making payment of
the outstanding amount for three consecutive months, the
allotment shall automatically stand cancelled without any prior
notice to the allottee and the allottee thereafter shall have no
charge, lien, Interest, right or any other claim on the said flat
and the Owner/Developer shall refund the amount paid over and
above the earnest money, if any, without any interest after re-
allotment of the said Flat and after compliance of certain
formalities by the Allottee. However, in exceptional
circumstances the Owner / Developer may, in its absolute
discretion, condone the delay by charging interest @24% p.a.
on all outstanding dues for the delayed period.

That in case, if allottee avails finance facility from financial
institution/bank and as per requirement of financial institution/
bank if builder issues Permission to Mortgage and Tripartite
Agreement will be executed between Builder, Allottee and Bank,
the terms and condition and clause of allotment letter will
supersede.

That the Owner/Developer  shall complete the
development/construction of the Flat by 24 month and within an
extended period of 6 months thereof. The completion date is
subject to force majeure conditions and/or subject to any other
reasons beyond the control of the Owner/ Developer. No claim
by way of damages/compensation shall lie against the
Owner/Developer in case of delay in handing over the
possession on account of any of the aforesaid reasons and the
Owner/Developer shall be entitled to a reasonable extension of
time for the delivery of possession of the said Flat to the
Allottee.

That the Owner/Developer shall after completion of the flat shall
intimate the allottee to take over the possession of the flat within
thirty days thereof. The Allottee shall within the stipulated time,
take the possession of said Flat from the Owner/Developer by
executing lease deed and necessary indemnities, undertakings
and such other documentation as the Owner/Developer may
prescribe. Govt. Charges like Stamp Duty, registration charges,
Sales Tax/VAT/WCT & other miscellaneous expenses like meter
connection charges or any charges levied or increased by the
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govt. in future shall be payable by applicant. Other Govt.
charges for execution and registration of Lease Deed & Lease
Rent of the unit or any other documentations charges shall be
payable by the Allottee.

That the Owner/Developer shall give a notice to the allottee(s)
intimating the date on which the Owner/Developer would give
possession or offer of fit out period of the unit to the Allottee(s)
and the Allottee(s) shall himself or through its duly appointed
attorney take over delivery of the unit within such time as
specified in possession letter, in case Allottee does not take
possession of flat within fit out period, he has to pay Rs.7/- per
sq. ft. per month for the first month & Rs.10/- will be chargeable
from second month onward from the date of expiry of fit out
period.

That after taking possession of Unit the Allottee(s) shall have no
claim against the Owner/Developer as regards quality of work,
material, pending installation, area of Unit or any other ground
whatsoever.

Since it is a large project having number of buildings, the
construction will be completed in phases. All the major common
facilities will be completed only after completion of construction
of all the phases. As such the Allottee(s) must take the
possession of apartment as soon as it is made available for
possession.

That in the event the Owner/Developer is able to get additional
FAR or it becomes possible to raise further construction on the
ground as well as on the top roofiterrace of the
building/complex, the Owner/Developer shall have the sole right
to utilize the additional FAR or such right to further
construction in the manner it may deem fit including but not
limited to by making addition to the said building or making
additional building in and around the land of the said complex
and the Owner/Developer shall be entitled to get the electric,
water, sanitary and drainage system of the additional
construction thereof connected with the already existing electric.
water, sanitary and drainage system in the said Complex. The
Allottee acknowledges that he has not made any payment
towards the additional FAR and shall no right to object to any of
such construction activities carried on the said building/
complex.
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11. In order to examine issue no. (i), we proceed to examine the aims and
objects and the obligations and compliances required to be made by the

promoters/developers.

11.1 The real estate sector plays a catalytic role in fulfilling the need and demand
for housing and infrastructure in the country. While this sector has grown
significantly in recent years, it has been largely unregulated, with absence
of professionalism and standardization and lack of adequate consumer
protection. Though the Consumer Protection Act, 1986 is available as a
forum to the buyers in the real estate market, the recourse is only curative
and is not adequate to address all the concerns of buyers and promoters in
that sector. The lack of standardization has been a constraint to the healthy
and orderly growth of industry. Therefore, the need for regulating the sector

has been emphasized in various forums.

11.2 The Real Estate (Regulation and Development) Act, 2016 aims to create a
real estate regulatory authority and an appellate tribunal that will act as a
watchdog for the housing sector, primarily towards protecting consumer
interests while creating an alternative redress mechanism for an disputes
that may arise. This Act also aims to provide a uniform regulatory
environment in the real estate sector which is laced with black money, red-
tapism, land mafias and corruption. The core objective of this Act is
twofold: firstly, to ensure sales of immovable properties in an efficient and
transparent manner and secondly, to protect the interest of consumers in the

real estate sector.
11.3 The Act is further intended to achieve:-

(a) To ensure accountability towards allottees and protect their interest;
(b) To infuse transparency, ensure fair-lay and deduce frauds & delays;
(c) To introduce professionalism and pan India standardization;

(d) To establish symmetry of information between the promoter and
allottee’

(e) To impose certain responsibilities on both promoter and allottees;
(f) To establish regulatory oversight mechanism to enforce contracts;

(g) To establish fast-track dispute resolution mechanism;
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(h) To promote good governance in the sector which in turn would create
investor confidence;

(1) Regulation of the planned development in the real estate sector;

(j) To ensure sale of immovable properties in an efficient and transparent
manner;

(k) To protect the interest of consumers in the real estate sector;

11.4 The promoter/developers are also required to make various compliances:

11.

1.

1v.

Vi.

Vil.

Viil.

No launch or advertisement before registration with RERA;

Sharing information project plan, layout government approvals, land
title status, sub-contractors;

Increased assertion on the timely completion of projects and delivery
to the consumer;

An increase in the quality of construction due to a defeat liability
period of five years;

Informing allottees about any minor addition or alteration;
Consent of 2/3 allottees about any other addition or alteration;
Consent of 2/3" allottees for transferring majority rights to 3™ party;

Formation of RWA within specified time or three months after
majority of units have been sold.

11.5 The promoter of a real estate development firm has also to maintain a

separate account for each of their projects. A minimum 70 per cent of the

money from investors and buyers will have to be deposited. This money can

only be used for the construction of the project and the cost borne towards

the land. The developers will have to keep informed the buyers of their

other ongoing projects.

11.6 RERA requires builders to submit the original approved plans for their

ongoing projects and the alterations that they made later. Builders also have

to furnish details of revenue collected from allottees, how the funds were

utilized, timeline for construction, completion, and delivery that will need

to be certified by an engineer/architect/practicing chartered accountant.
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11.7 It is responsibility of each state regulator to register real estate projects and
real estate agents operating in their state under RERA. The details of all

registered projects will be put up on a website for public access.

11.8 Further the regulator will have to ensure protection to buyers in this matter
for five years from the date of possession. If any issue is highlighted by
buyers in front of the regulator in this period including in quality of
construction and the provision of services, the developer will have to rectify

the same within 30 days.

11.9 Developers can’t invite, advertise, sell, offer, market or book any plot,
apartment, house, building, investment in projects, without first registering
it with the regulatory authority. Furthermore, after registration, all the
advertisement inviting investment will have to bear the unique RERA
registration number. The registration number will be provided project-wise.
After registering the project, developers will have to furnish details of their

financial statements, legal title deed and supporting documents.

11.10 If the promoter defaults on delivery within the agreed deadline, they will be
required to return the entire money invested by the buyers along with the
pre-agreed interest rate mentioned in the contract based on the model

contract agreement given by RERA.

11.11 If the buyer chooses not to take the money back, the builder will have to pay
monthly interest on each month delay to the buyer till they get delivery.
After developers register with the regulator, a page will be created for the
builder on the regulatory authority’s website. The developer will be given
login credentials using which it will upload all the information regarding
the registered projects on the regulator’s website. The number, type of
apartments, plots and projects and their completion status will be updated at

a maximum quarterly basis.

11.12 To add further security to buyers, RERA mandates that developers can’t ask
more than 10 per cent of the property’s cost as an advanced payment or

booking amount before actually signing a registered sale agreement.

11.13 The regulator will have the power to impose penalty and courts can fine and
imprison errant builders. The imprisonment can go up to a period of three

years in case of certain matter.
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11.14 Section 2(c) of the Act 2016 defines ‘“‘agreement to sale” means an
agreement entered into between the promoter and the allottee and Section
13 refrains the promoter from accepting a sum more than 10% of the cost
of the apartment, plot, or building as the case may be, as an advance
payment or an application fee, from a person without first entering into a
written agreement for sale specifically providing therein the particulars of
the development of project including the construction of building and
apartments, along with specifications and internal development works and
external development works, the dates and the manner by which payments
towards the cost of the apartment, plot or building, as the case may be, are
to be made by the allottees and the date on which the possession of the
apartment, plot, or building is to be handed over, the rates of interest
payable by the promoter to the allottee and the allottee to the promoter in

case of default, and such other particulars, as may be prescribed.

11.15 Section 18 of the Act 2016 gives right to the allottee to seek refund of the
amount and compensation if the promoter fails to complete or is unable to
give possession of the apartment, plot or building in accordance with the

terms of agreement for sale duly completed by the date specified therein.

11.16 Section 19(4) of the Act 2016 provides for entitlement of an allottee to
claim refund of amount along with interest at such rate as may be
prescribed and compensation in the manner as provided under the Act 2016
from the promoter, if promoter fails to comply or unable to give possession
of the apartment, plot or building, as the case may be in accordance with the
terms of agreement for sale. Sub Section (6) of Section 19 further provides
that every allottee to make necessary payment in the manner within the time

as specified in the agreement for sale.

11.17 Section 31 of the Act empowers any aggrieved person to file a complaint
with the Authority for the Adjudicating Officer, as the case may be, for
violation or contravention of the provisions of the Act 2016 and Rules and
Regulations made thereunder against any promoter allottee or real estate

agent, as the case may be.

11.18 The State Government in exercise of powers conferred by sub section (1) of
Section 84 read with clause (h) of sub section (2) of the said Section and

sub-section (2) of Section 13 of the Act 2016 framed The Uttar Pradesh
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Real Estate (Regulation and Development) (Agreement for Sale/Lease)
Rules, 2018 (hereinafter referred to as ‘Rules 2018’). Chapter-11 of Rules
2018 provides for ‘agreement for sale/lease’ to be executed between the
promoter and an allottee in the form as per Annexure and under the heading
of ‘Terms’ as per clause 1.5, a promoter has been given sole discretion to
give a rebate for early payments of instalments payable by the allottee by
discounting such early payments @ ........ % per annum for the period by
which the respective installment has been preponed and the provision for
allowing rebate and such rate of rebate shall not be subject to

revision/withdrawal, once granted to an allottee by the Promoter.

Rules further provide the mode of payment, compliance of law relating to

remittance, adjustment or appropriation of payments.

Under the heading ‘Time is the Essence’ it has been specifically provided
that the promoter shall abide by the time schedule for completing the
Project as disclosed at the time of registration of the Project with the
Authority and towards handing over the (Apartment/Plot) to the Allottee.
Similarly, Allottee was also required to make payment of the installment
and other dues and to meet the other obligations under the Agreement
subject to the simultaneous completion of construction by the Promoter as

provided in the payment plan.

Rules also provide for construction of the Project/Apartment, possession of
the Apartment/Plot, Representations and Warranties of the promoter,
conveyance of the apartment, maintenance of the building/
apartment/project, defect liability, right to enter the apartment for repairs,
usage, general compliance with respect to the apartment, compliance of
laws, notifications etc by parties, additional constructions, promoter shall

not mortgage or create a charge etc.

11.19 Clause 25 of the ‘Terms’ provides severability to the effect that “If any
provision of this Agreement shall be determined to be void or unenforceable
under the Act or the Rules and Regulations made there under or under
other Applicable Laws, such provisions of the Agreement shall be deemed
amended or deleted in so far as reasonably inconsistent with the purpose of
this Agreement and to the extent necessary to conform to Act or the Rules

and Regulations made there under or the Applicable Laws, as the case may
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be, and the remaining provisions of this Agreement shall remain valid and

enforceable as applicable at the time of execution of this agreement.”

11.20 From the examination of the provisions of entire scheme of Act 2016 and

the Rules 2018, it is evident that the agreement for sale is required to be
entered into between the promoter and allottee and they are under
obligation to perform their duties/obligations as per the provisions of the
Act 2016 and Rules 2018. The entire Act does not talk about securing loan
by an allottee through any financial institution and/or for facilitating the
loan, execution of tripartite agreement by allottee, promoter as well as
financial institution and entering into memorandum of understanding with
respect to no pre-EMIs till possession etc. or any assured return or

committed charges.

11.21 In our considered view, the assured return or committed charges are

11.22

independent commercial arrangements between the parties which sometime
a promoter/developer offer, in order to attract buyers/investors or users who
may invest either in under construction or pre-launched/new launched
projects. The commercial effect would generally involve transactions
having profit as their main aim. Piecing the threads together, therefore, so
long as an amount is ‘raised’ under a real estate agreement, which is done
with profit as the main aim, such agreement between the developer and
home buyer would have the “commercial effect” as both the parties have
“commercial” interest in the same- The real estate developer seeking to
make a profit on the sale of the apartment, and the flat/apartment purchaser
profiting by the sale of the apartment. Whereas the object of promulgation
of the Real of Real Estate (Regulation and Development) Act 2016 aims to
create and ensure sale of immovable property in efficient and transparent
manner and to protect the interest of the consumers in the real estate sector

and not to use the forum for profit purposes/unjust enrichment.

On the basis of the above, we are of the considered view that there is no
provision under the Scheme of Act 2016 for examining and deciding the
issues relating to the provisions of assured return/committed charges or
payment of Pre-EMI by promoter for a fixed period or till possession etc. or
commercial effect in an allotment letter/builder buyer agreement for

purchase of flat/apartment/plot. The issue no. (1) is answered accordingly.
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Vide Issue No. (2) we are required to examine as to whether the act of the
respondent offering possession prior to the date/period mentioned/promised
in the Allotment/Builder Buyer Agreement is in violation of the provisions

of the Act 2016.

We have examined the provisions of the Allotment/Builder Buyer
Agreement dated 3™ July, 2016 executed between the appellant and the
respondent. Nowhere in the said agreement it is provided that the
respondent cannot offer possession of the unit to the appellants prior to the
date/period of possession promised in the said agreement. The Act of 2016
and the Rules framed thereunder also do not prohibit the act of the promoter
offering possession of the unit to the allottee prior to the date/period of
possession promised in the Allotment Letter/Builder Buyer Agreement.
Therefore, we are of the considered view that the respondent has not
committed violation of any provision of the Act 2016 or the Rules framed
thereunder by offering possession of the unit prior to the date/period of
possession promised in the said agreement. Rather his act was in
conformity of the spirit of the Act 2016. Issue no. (2) is answered

accordingly.

Vide Issue No. (3) we are required to examine as to whether there is any
illegality and perversity in the impugned order dated 03.12.2018 passed by
the Regulatory Authority.

The Regulatory Authority misunderstood the prayer made by the appellants
in the online complaint dated 17.03.2018. The appellants in the said
complaint have prayed for directing the respondent/builder to cancel their
booking and return the outstanding loan amount to the bank as per tripartite
agreement, while the Regulatory Authority in the first para of the impugned
judgment/order has mentioned that the complainant has prayed for
possession of the flat and compensation of delay period. The entire order of
the Regulatory Authority is based on misconception regarding the prayer of
the appellants and, therefore, suffers from illegality and perversity. Issue

no. (3) is answered accordingly.

On the basis of the aforesaid analysis, we are of the considered view that
the judgment and order dated 03.12.2018 passed by the Regulatory
Authority in Complaint No0.320188126 (Neeraj Kumar Srivastava Vs. M/s
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Intellect Projects Pvt. Ltd.) is not sustainable in the eyes of law and the

same is liable to be set aside.

Accordingly the appeal is allowed. The judgment and order dated
03.12.2018 passed by the Regulatory Authority in Complaint
No0.320188126 (Neeraj Kumar Srivastava Vs. M/s Intellect Projects Pvt.
Ltd.) is hereby set aside and the matter is remanded back to the
Regulatory Authority for deciding the complaint afresh as per the
prayer made by the complainant/appellant in the online complaint dated

17.03.2018.

Both the parties are directed to appear before the Regulatory Authority on
15" June 2023.

Registrar is directed to communicate this judgment/order to the Secretary

RERA for placing the same before the Bench concerned.

No order as to costs.

30.05.2023.
(K. K. Jain) (D. K. Arora)



