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The appellant/allottee is assailing the order dated 28.10.2022, passed by
the Uttar Pradesh Real Estate Regulatory Authority (for short, RERA
Authority), arising from Complaint No.NCR144/04/93237/2022,
whereby, complaint of the appellant for refund of the amount deposited

was rejected being premature complaint under Section 18 of the Act.

The appellant booked a Unit (flat) being Flat No.29153 at the housing
project launched by the respondent, namely, ATS Picturesque Reprieves.
The cost was at Rs.1,10,72,250/-. The appellant deposited Rs.11,07,225/-.
The flat came to be allotted to the appellant on 01.11.2021. In the
allotment letter, the respondent, inter alia, promised in the °‘special
remarks’, inter alia, to provide wardrobe in all bedrooms, first free

transfer of the flat and complimentary Club Augustus membership.

Thereafter, it appears that the respondent/promoter requested the allottee
to execute the registered Builder Buyer Agreement (in short, ‘BBA’) in
terms of Real Estate (Regulation and Development), Act, 2016 (for short,

Act, 2016). The terms and conditions thereof was communicated to the



allottee on 11.10.2021, which is being alleged to be an ante dated
document issued prior to date of allotment. However, subsequently, the
respondent issued another ante dated BBA dated 12.04.2022 requesting
for its execution. The BBA was issued after institution of the complaint.
The appellant declined to execute the BBA for the reason that the
promises as made by the respondent/promoter incorporated in the letter of
allotment i.e. wardrobe in all bedrooms, first free transfer of the flat and
Club Augustus membership was not incorporated. Rather in terms of
Clause 21 of BBA the promises contained in earlier communications,
allotment letter, prospectus or made verbally were specifically excluded.

Clause 21 of the proposed BBA is extracted :

“This Agreement, along with its schedules, constitutes the entire
Agreement between the Parties with respect to the subject matter
hereof and supersedes any and all understanding any other
agreements, allotment letter, correspondences, arrangements
whether written or oral, if any, between the Parties in regard to the
said Apartment Building, as the case may be.”

Aggrieved, appellant approached the learned RERA Authority by filing a
complaint on 19.04.2022 seeking refund, which came to be rejected on an
undertaking made by the respondent/promoter that the promises made to
the appellant/allottee would be honoured. The Regulatory Authority
concluded that since the date of completion of the project (31.12.2025) is
yet not arrived the complaint for refund under Section 18(1) of the Act

was pre mature.

In this backdrop, the sole question that arises for consideration is as to
whether the appellant/allottee was justified in seeking refund of his
deposit in terms of Section 12 of Act 2016 for the false and incorrect
statement made by the respondent promoter in the allotment letter, and
or, in the alternative appellant was justified to withdraw from the project
on the promoter superseding/withdrawing from amenities promised in the

allotment letter.

The facts, inter se, parties, are not being disputed. It is not disputed by the
counsel for the respondent that the Unit came to be allotted and as per the
allotment letter dated 01.11.2021, wherein, certain promises towards

amenities was made, including, wardrobe in all bedrooms, first free



transfer of the flat and Club Augustus membership, which was admittedly
not incorporated by the respondent in the BBA agreement dated
12.04.2022. The learned counsel for the appellant submits that there was
no occasion to have signed the BBA in view of a categorical/explicit
provision contained in Clause 21 of the BBA excluding all promises and
commitment written or oral made by the respondent/promoter while
inviting the appellant/allottee for investing in the project. In view thereof,
it is submitted that conduct of the respondent by excluding the promised
facilities in the BBA tantamounts to false and incorrect statement
included in the allotment letter, thereby, misleading the allottee. The
respondent has indulged in unfair trade practice as the respondent had no
intention to honour the commitment promised to the appellant. The
complaint of the appellant was maintainable under Section 12 of Act,
2016. The RERA Authority committed an error in proceeding under

Section 18.

Learned counsel for respondent, on the other hand submits that BBA
need not include the special facilities/amenities/offer to be provided to an
allottee, rather, it is the general terms and conditions of the project and
the details of the Unit which was required to be built. It is further
submitted that various communications (mails) were issued, wherein, it
was stated that the respondent/promoter would abide by the commitment
made to the appellant. In this regard it is submitted that appellant may
take possession of the Unit on an undertaking of the respondent/promoter
before this Tribunal that the amenities as promised in the letter of

allotment would be honoured.

Be that as it may, commitment made during the course of arguments
cannot be accepted against the explicit terms and conditions of the BBA
which is required to be registered. BBA (Clause 21) categorically
excludes all such communications, oral promises or amenities promised
by the respondent in the letter of allotment or any other document to the
allottee. In other words, respondent made commitments in the allotment
letter towards specific facilities and amenities while inviting appellant to
make investment in the expensive project but had no intention to provide

the same.
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Section 12 of the Act 2016 reads thus :

“Obligations of promoter regarding veracity of the advertisement or
prospectus.-- Where any person makes an advance or a deposit on the
basis of the information contained in the notice advertisement or
prospectus, or on the basis of any model apartment, plot or building, as
the case may be, and sustains any loss or damage by reason of any
incorrect, false statement included therein, he shall be compensated by

the promoter in the manner, as provided under this Act:

Provided that, if the person affected by such incorrect, false
statement contained in the notice, advertisement or prospectus, or the
model apartment, plot or building, as the case may be, intends to
withdraw from the proposed project, he shall be returned his entire
investment along with interest at such rate as may be prescribed and

the compensation in the manner provided under this Act.”

On a bare perusal of the provision, in particular, proviso to Section 12, it
categorically provides that if a person/allottee is affected by such
incorrect, false statement contained in the notice, advertisement or
prospectus, as the case may, and intends to withdraw from the proposed
project, he shall be returned his entire investment along with interest at
such rate as may be prescribed and the compensation in the manner

provided under this Act.

In view of the categorical provision incorporated by the legislature that
incorrect and false statement made by the promoter in any document
while inviting investment in a project, allottee is entitled to seek refund
including compensation. The promoter cannot sell dreams to an allottee

that it does not interacted to fulfill/provide.

On careful perusal of Clause 21 of BBA, it categorically
supersedes/excludes the promises and commitment made by the
respondent/promoter while allotting the Unit, which expressly includes

the amenities promised to the appellant allottee in the allotment letter.

In the circumstances, we are of the opinion that the appellant/allottee was
justified in seeking refund of his deposit as the information with regard to

amenities furnished by the respondent/promoter were false and
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misleading which came to be excluded expressly in view of Clause 21 of

the BBA.

Further, learned RERA Authority committed an error in deciding the
appeal under Section 18 of the Act, 2016, whereas, the matter falls under
the scope and ambit of Section 12. The appellant sought refund of his
deposit being affected by incorrect and false statement made by the
respondent in the letter of allotment, but while executing the BBA,
respondent promoter in a carefully drafted Clause 21 of the BBA
retracted the commitment towards the amenities. In the circumstances the
appellant was justified in seeking refund of his deposit. In the complaint,
appellant has not setup a case seeking refund in a delayed project but for
not providing the amenities promised. Accordingly, the findings returned
by RERA Authority is per se perverse and against the provisions of
Section 12 of Act, 2016 and beyond pleadings and relief. The appellant is
entitled to refund and interest, including compensation. The question is

answered accordingly.
Accordingly, the appeal is allowed by passing the following orders :

(1)  The impugned order dated 28.10.2022, passed by the Regulatory
Authority is set aside and quashed.

(1)) The respondent shall refund Rs.11,07,225/- along with interest
thereon at the rate MCLR+1% from the date of deposit made by
the appellant till the date of payment within 45 days from the date
of uploading this order on the portal of Tribunal.

(i11) Learned RERA Authority shall proceed under Chapter VIII, in
particular, Section 61 of the Act 2016, for imposition of penalty
upon the respondent/promoter after due notice and opportunity of
hearing to the parties.

(iv) The appellant/allottee may approach the competent authority for
compensation, if so advised.

(V) Cost of litigation assessed at Rs.20,000/- to be paid by the
respondent to the appellant.

Dated : 15.01.2025

Irfan

(Devindar Singh Chaudhry) (Sanjai Khare) (Suneet Kumar)



