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Record reveals that the matter was proceeded ex-parte against the respondent on

28.02.2024.

Submission of learned counsel for the appellant is that the appellant applied for
booking/allotment of unit to respondent on 14.02.2016 (page 76) and in
pursuance to her application, the appellant was issued allotment letter dated
01.04.2016 which has been brought on record through an ‘application for taking
additional documents on record’ dated 02.02.2024.

As per clause 12.1 of the allotment letter the respondent company was to make
endeavour to complete the construction of the said apartment on or before the
expiry of a period of 42 months from the date of completion of raft or 42 months
from 31 March, 2014, whichever is earlier, subject to force majeure
circumstances. However, if the company fails to handover the possession even
upon expiry of a period of 48 months from the date of completion of raft or 48
months from 31 Mar, 2014, whichever is earlier, the company would pay the

allottees, penalty at the rate of Rs. 10/- per sq. ft/month which represents the



approximate current rental value of a similar apartment/unit as prevailing in the
area, in which the project is being executed or in the area/s contiguous to the
location of the said project for the delay attributable to the inability of the
company in handing over the said apartment beyond expiry of a period of 48
months from the date of the completion of raft or 48 months from 31.03.2014,
whichever is earlier. The 42 months period completes in the month of September
2017 and on adding six months’ further period, the respondent was to provide

offer of possession by 31.06.2018.

The respondent issued the offer of possession on 24.01.2020 (page 155 of memo
of appeal) claiming deemed OC/CC in pursuance to the provision of Section 4
(5) of the U.P. Apartment Act 2010 as amended up-to date and section 11 (4) (B)
of Real Estate (Regulation and Development) Act 2016.

The respondent applied for OC/CC of the project vide application dated
24.06.2019 having been obtained all the applicable prevailing NOC:s like fire, lift
etc. The respondent has also issued final settlement of account on 25.01.2020

(page 157), raising demand of Rs 6,00,789.00.

Learned counsel for the appellant submitted that in the demand under various
heads, there is no discrepancy but the respondent while raising the demand did
not adjust the interest part for delay in offer of possession and further the appellant
in pursuance to letter dated 14.06.2017 (page 26 of the affidavit dated
02.02.2024) paid Rs 10 lakh without becoming an installment due and interest of
the same was to be paid @ 12% per annum and was required to be adjusted in the
final demand. The appellant raised this issue with the respondent through various
e-mails which are placed on record from pages 98 to 149. The appellant has also
objected deemed OC/CC but no response was received from the respondent
except the outstanding demand as well as for completing the formalities for

execution of conveyance deed.



Learned counsel for the appellant submitted that the issue with respect to OC/CC
was enquired from Greater Noida Industrial Development Authority under the
provisions of RTI Act 2005 and reply dated 27.04.2022 indicates that the
respondent applied for OC on 24.06.2019. Objections were raised by the
authority on 06.08.2019 regarding OC application and the non-issuance of OC
for the Orchit Sports City Project.

Learned counsel for the appellant submitted that on getting no response from the
respondent to the issue with respect to delay interest and the interest on the
advance deposited in pursuance to the letter dated 14.06.2017, the appellant
approached Regulatory Authority by filing complaint on 09.10.2020 seeking
refund (page 22 of the rejoinder) on the ground of delay in delivery of possession
and issuance of letter of possession claiming to have obtained deemed OC is not
the case. The Regulatory Authority by means of order dated 30.12.2020 disposed
of the complaint of the appellant with direction to respondent to provide the
possession after completing all the amenities by 28.02.2021 along with OC/CC
and execute conveyance deed after taking necessary stamp fee and pay interest
from 12.07.2018 till receipt of OC/CC or offer of possession dated 24.01.2020
whichever is later (@ MCLR+1% which will be adjusted in the final account and
if any payment has been made by the allottee with respect to any Pre-EMI, the
same will also be adjusted in the payable interest. Calculation of interested for
the period from 25.03.2020 to 25.09.2020 will be exempted for either side due to
force majeure etc. and after enforcement of the provisions of the Act 2016,

interest rates will be charged for either side @ MCLR+1%.

Direction No.4 further provides that if the respondent fails to provide possession
by 28.02.2021 then all amount deposited by the appellant to be
returned/refuneded within 45 days of 28.02.2021 with interest @ MCLR+1%.
The appellant feeling aggrieved by the direction no.1 & 2 filed instant appeal.



It has also been submitted by the counsel for appellant that after passing of the
order by the Regulatory Authority on 30.12.2020, respondent did not choose to

give offer of possession and also did not provide calculation of payable interest.

Learned counsel for the appellant in support of his submissions, placed reliance
on the judgment Hon’ble Supreme Court in Civil Appeal Nos 6325-6326 of 2015
(Mrs Akella Lalitha Vs. Sri Konda Hanumantha Rao & Anr) and also judgment
of this Tribunal passed in Appeal No. 369/2019 (Smt. Indu Gupta Vs M/s Ansal
Properties & Infrastructure Ltd.).

Learned counsel for the appellant further submitted that findings of the
Regulatory Authority on the issue of direction No. 4 with respect to whether offer
of possession can be given on the basis of deemed OC/CC or offer of possession
can be given on the basis of deemed OC/CC (page 8 — that the application for
OC/CC was filed by the respondent on 26.06.2019 and the three certificates i.e.
fire safety certificate, engineering certificate and lift certificates were issued on
24.07.2019, 10.07.2019 and 02.08.2019 except electrical safety certificate which
was issued on 02.06.2019 and without there being any material on record, the
three certificates were received after filing of application for OC/CC by the
respondent. The last certificate dated 02.08.2019 of lift safety was treated the date
in order to calculate the deemed OC/CC. The Regulatory Authority by adding
three months came to the conclusion that the offer of possession dated 24.01.2020

1s correct.

Learned counsel for the appellant further added that in view of the response
received from the RTI, NOIDA Authority has raised objections on 06.08.2019
and there is nothing on record that the objections were ever removed and hence
offer of possession dated 24.01.2020 cannot be based on the basis of deemed
OC/CC.



Learned counsel for the appellant also drawn our attention towards objections
filed by the respondent wherein at Para 9, it has been mentioned that the offer of
possession has already been given to the appellant on 24.01.2020 meaning
thereby no offer of possession or any demand was raised after adjusting the
interest part of the delay as well as interest accrued on Rs 10 Lakh, demanded by
the respondent without there being any due and hence it is established that no
action was taken by the respondent in pursuance to the order of the Regulatory
Authority dated 30.12.2020 and further in the absence of any offer of possession
in pursuance to the order of the Regulatory Authority, the claim of the appellant
with respect to refund of the deposited amount along with interest has also

become perfect.
Heard.

Judgment reserved.

(Sanjai Khare) (D.K. Arora)
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