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1. This appeal has been preferred under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (‘Act 2016°) by M/S P. P.
Buildcon Private Limited (‘appellant/Promoter’) against the order dated
02.08.2019 passed by the Adjudicating Officer of the Real Estate
Regulatory Authority, Lucknow (‘Adjudicating Officer’) in Complaint No.
ADJ/LKO167/05/1246/2019 whereby the Adjudicating Officer allowed the
complaint of Sri Om Prakash (‘respondent’) and directed the
appellant/Promoter to pay interest to the respondent at the rate of
MCLR+1% per annum as compensation, within 45 days from the date of
order, on the amount of Rs.2,60,000/-, for the period from 30.09.2008 till
the date of actual payment.

1.1 Initially, the case was numbered as Misc. Case No. 521/2019, and
subsequently registered as Appeal No. 382/2019.

2. The facts of the case, in brief, are that the appellant is a Company which is
indulged in the business of real estate development. The appellant has
developed a township, namely P. P. Town, Phase-1 on Delhi-Agra Highway
(NH2) at Mathura. The appellant allotted Plot No. 643 measuring 500
square yard to the respondent in the said township vide allotment letter

dated 06.10.2008 for a total consideration of Rs.4,50,000/-. The respondent
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deposited an amount of Rs.2,60,000/- with the appellant as earnest money
and the balance amount of Rs.1,90,000/- was to be paid by the respondent
as per agreed payment plan on or before 31.12.2009.

An agreement to sell was also executed between the parties on 06.10.2008
wherein the receipt of Rs.2,60,000/- was acknowledged and balance amount

of Rs.1,90,000/- was also mentioned.

As per agreed terms and conditions the possession of the plot was to be
given to the respondent within 15 months from the date of allotment subject
to receipt of entire basic price, extra charges, registration charges and any

other charges as may be intimated by the appellant/Promoter.

As per clause 8 of the terms and conditions of the allotment timely payment
of installments on due dates was the essence of the contract and it was
incumbent upon the respondent to comply with the terms and conditions of
the allotment failing which the appellant/Promoter had the right to cancel
the allotment and to forfeit the earnest money. The appellant/Promoter had
also the right to set aside the cancellation subject to payment of simple
interest which shall not be less than 18% per annum on the amount of

delayed payment.

As per agreed terms and conditions of allotment the date for offering the
possession of the plot was 06.01.2010 i.e. after 15 months from the date of
allotment. The date for deposit of full and final payment was 31.12.2009

1.e. prior to the promised date of possession.

The responsibility of handing over the possession of the plot to the

respondent arises only after receipt of payment of entire balance amount.
The respondent defaulted in making payment of balance amount.

As per clause 5 of the terms and conditions the appellant had a right to
make suitable and necessary alteration in the layout plan, as and when

necessary, including the number and position of the plot.

Despite the fact that the respondent had defaulted in making payment of the
balance amount as per the payment schedule and violated all the due dates,

the appellant did not charge any penal interest from the respondent.
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Due to some technical circumstances the layout plan of the said township of
the appellant was revised in order to accommodate certain more facilities.
As such vide letter dated 08.11.2010 the respondent was intimated
regarding the amendments made in the layout plan and was requested to
finalize his plot number. On the same date intimation for possession of the
plot was also given to the respondent subject to payment of the balance

amount.

Instead of depositing the balance amount the respondent sent an e-mail to
M/S Pushpanjali Constructions Private Limited for selling the aforesaid
plot. M/S Pushpanjali Constructions Private Limited is a separate legal

entity.

Thereafter the respondent preferred a consumer complaint case No.
369/2014 before District Consumer Redressal Forum, Gautam Budh Nagar
against the aforesaid M/S Pushpanjali Constructions Pvt. Ltd. praying for
refund of amount deposited along with interest or physical possession of the

plot. Further an amount of Rs.15 lacs was claimed as compensation.

In the aforesaid consumer complaint case the appellant preferred an
application for impleadment and filed its affidavit offering possession of
similar alternative land bearing plot no. 12 in the same scheme despite the

fact that the respondent had defaulted in making payment.

The aforesaid complaint was disposed of finally vide judgment and order
dated 09.02.2018 directing the respondent to deposit the balance amount
and get the sale deed of the plot executed.

Without assailing the aforesaid judgment and order before any superior
forum the respondent preferred a complaint before the U.P. Real Estate

Regulatory Authority which was registered as Complaint No. 420189180.

In the aforesaid complaint the appellant filed its written reply on 24.05.2018
and 16.07.2018.

The said complaint was disposed off vide judgment and order dated
27.07.2018 whereby the appellant was directed to refund the amount
deposited by the respondent.
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In compliance of the aforesaid judgment and order dated 27.07.2018 of the
Regulatory Authority, the appellant refunded the amount deposited by the

respondent, to the respondent.

After receiving the amount refunded by the appellant, the respondent
preferred a complaint for compensation before the Adjudicating Officer,
U.P. Real Estate Regulatory Authority which was registered as Complaint
No. ADJ/LKO167/05/1246/2019. In the said complaint the respondent

demanded an amount of Rs.1,70,00,000/- as compensation.

In the said complaint no written reply was submitted by the appellant.
However, during arguments the learned counsel for the appellant submitted
that the issue of compensation has already been adjudicated by the District

Consumer Redressal Forum, Gautam Budh Nagar.

The aforesaid complaint was disposed off vide impugned order dated
02.08.2019 directing the appellant to pay interest at the rate of MCLR+1%
per annum on Rs.2,60,000/- from the date of deposit till the date of actual
payment, as compensation. Being aggrieved by the aforesaid order dated

02.08.2019 the appellant/Promoter has filed the present appeal.

The appellant/Promoter has challenged the impugned order dated
02.08.2019 on the following grounds:--

(A) While passing the impugned judgment and order the Adjudicating
Officer has failed to consider the terms and conditions mentioned in
the Brochure of the Scheme in its entirety, rather certain conditions
have been taken into account in isolation and rest of the provisions

have been ignored.

(B) The Adjudicating Officer has failed to consider that as per Section 18
of the Act, 2016 the condition precedent is that the delay in handing
over possession must be in violation of terms and conditions of the

agreement to sell.

(C) The Adjudicating Officer failed to take into consideration and of the

relevant factors mentioned in Section 72 of the Act, 2016.



(D) The Adjudicating Officer failed to take into consideration that there
was no disproportionate gain or unfair advantage on account of delay

in handing over possession to the respondent.

(E) The impugned judgment and order suffers from material irregularity

and has been passed without application of judicial mind.

(F)  The Adjudicating Officer has failed to consider that as per clause 8 of
the agreement, the timely payment of installments on due dates was
the essence of the contract and the respondent has committed breach

of the aforesaid clause.

(G) The Adjudicating Officer has failed to consider basic principles of

law that nobody can get benefit out of its own wrong.

(H) The Adjudicating Officer has failed to consider that the issue of
compensation was already adjudicated by the District Consumer

Redressal Forum, Gautam Budh Nagar vide its judgment and order

dated 09.02.2018.

(I)  On account of impugned judgment and order irreparable loss and
injury will be caused to the appellant which will ultimately result into
loss to public exchequer and will have an adverse effect upon the

upcoming public welfare schemes of the appellant.

In the present appeal the appellant/Promoter has prayed for setting aside the
impugned order dated 02.08.2019 passed by the Adjudicating Officer.

In the objections the respondent stated that he has been denied
compensation sought by the Adjudicating Officer. Further the appellant
does not have clear title of the land on which the project P.P. town phase-1
was launched. The appellant failed to show the sanctioned layout plan, OC,
CC and ownership title of land for the housing project. The project P.P.
town phase 1 is neither registered with RERA, nor it has any approvals
from Mathura Vrindavan Development Authority. The appellant is a Land
Mafia, encroaching government land and selling plots illegally and
defrauded hundreds of buyers and the project does not exist anywhere in
Mathura. The respondent requested to declare the appellant as defaulter
and grant compensation sought by him as he has been harassed and

defrauded by the appellant for the last 12 years.
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In the rejoinder, the appellant reiterated the facts regarding filing of
Consumer Complaint No. 369/2014 by the respondent before the District
Consumer Forum, Gautam Budh Nagar against the appellant with a prayer
for refund of amount deposited along with interest or physical possession of
the plot and in the same complaint he also claimed a compensation of Rs.
15 lakhs. Wherein the same subject matter has been already adjudicated by
the District Consumer Forum, Gautam Budh Nagar and respondent was
directed to deposit the balance payment and get the sale deed executed. It is
stated that respondent has himself violated the agreed terms and conditions
of the agreement to sell by defaulting in making payment and after the order
of District Consumer Forum, Gautam Budh Nagar in Consumer Case No.
339/2019, the respondent has still not made the complete payment for the

allotted plot, otherwise physical possession could have been given to the

respondent after execution of the sale-deed.

It is further stated that the project in question i.e. “P.P. Town Phase-1"" has
been developed by the appellant after getting its layout sanctioned from the
competent authority i.e. the Zila Panchayat Mathura. The developments
whereof has been completed way back in the year 2010. The appellant
further stated that in the matter of Anita Vashisht Vs. P.P. Buildicon Pvt.
Ltd. (301018044927690) a site inspection of the same township was
conducted by the Real Estate Regulatory Authority through its Executive
Engineer who has submitted a report dated 30™ April, 2019, which states
that the township is completely developed and all the plots in the township
were sold/allotted in year 2010. Even otherwise since the aforesaid project

was floated by the appellant prior to coming into force of RERA Act, 2016,

as such the present case ought to have been governed with the already

agreed terms and conditions i.e. terms and conditions mentioned in the
acknowledgment receipt and the allotment letter, which provides that in
case of default in making payment of installment on the allotment shall
stand cancelled and the amount deposited by the allottee towards the earnest

money shall be forfeited.

The learned counsel for the appellant also placed reliance on the judgment
rendered in the case of M/s Purbanchal Cables & Conductors Pvt. Ltd. Vs.
Assam State Electricity Board & Another, reported in (2012) 7 SCC 462,

wherein it has been held that in the absence of any express legislative
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intendment of the retrospective application of the Act, and by virtue of the
fact that the Act creates a new liability against a party, the Act cannot be
construed to have retrospective effect. Further it has been held by Hon’ble
Supreme Court of India in the aforesaid judgment that in such cases where
accrued rights to claim higher rate of interest in terms of the subsequent
prospective piece of legislation can only be said to accrue for sale
agreements executed after the date of commencement of such Act. At the

end, a request for allowing the appeal has been made.

We have examined the submission of learned counsels for the parties. On

examination of pleadings and record, the following facts cull out.

The appellant/promoter allotted Plot No. 643 measuring 500 square yard to
the respondent in its project P. P. Town, Phase-1 at Delhi-Agra Highway
(NH2) at Mathura vide allotment letter dated 06.10.2008 for a total
consideration of Rs.4,50,000/-. The respondent deposited an amount of
Rs.2,60,000/- with the appellant as earnest money and the balance amount
of Rs.1,90,000/- was to be paid by the respondent as per agreed payment
plan on or before 31.12.2009. An agreement to sell was also executed
between the parties on 06.10.2008. As per agreed terms and conditions, the
possession of the plot was to be given to the respondent within 15 months
from the date of allotment subject to receipt of entire basic price, extra
charges, registration charges and any other charges as may be intimated by

the appellant/Promoter.

7.2 As per averments of the appellant, the respondent defaulted in making

payment of the balance amount but the appellant did not charge penal
charges from the respondent. It is stated that due to some technical
circumstances, the layout plan of the township of the appellant was revised
in order to get certain more facilities and the same was intimated to the
respondent vide letter dated 08.11.2010 with the request to finalize his plot
number. On the same date intimation for possession of the plot was also
given to the respondent subject to payment of the balance amount. The
respondent preferred a Consumer Complaint Case No. 369/2014 before
District Consumer Redressal Forum, Gautam Budh Nagar against M/S
Pushpanjali Constructions Pvt. Ltd. praying for refund of amount deposited

along with interest or physical possession of the plot. Further an amount of
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Rs.15 lacs was claimed as compensation. The appellant moved an
application for impleadment in the said proceedings and also filed affidavit
offering possession of similar alternative land bearing plot no. 12 in the
same scheme despite the fact that the respondent had defaulted in making
payment. The District Consumer Forum while finally disposing off the
Consumer Compliant of the respondent vide order dated 09.02.2018
observed that the request of M/s P.P. Buildicon Pvt. Ltd. for impleadment
was rejected vide order dated 21.09.2015 and while rejecting the complaint
against the respondent of the complaint i.e. the Manager Pushpanjali
Construction Pvt. Ltd. E-48, Sector-63, Noida, Gautam Budh Nagar and the
Managing Director, Pushpanjali Construction Pvt. Ltd., Pushpanjali Palace,
Delhi Gate, Agra, observed that P.P. Buildicon Pvt. Ltd., Agra is not a party
in the proceedings, hence no order can be passed against it, however there is
an affidavit on behalf of M/s P.P. Buildicon Pvt. Ltd., who is not a party in
the proceedings, with a proposal that if complainant is agreeable to the said
proposal of M/s P.P. Buildicon Pvt. Ltd., then after payment of requisite
amount and other dues etc. and after completing necessary paper
formalities, the complainant will be entitled for possession of residential

plot no. 12 from M/s P.P. Buildicon Pvt. Ltd. within 30 days.

The respondent did not take any steps for compliance of the order of
District Consumer Forum dated 09.02.2018 and preferred a Complaint No.
420189180 dated 11.04.2018 before the Regulatory Authority and the said
complaint was disposed of vide judgment and order dated 27.07.2018, with
a direction to the appellant to refund the amount deposited by the
respondent. The perusal of order dated 27.07.2018 reveals that the
Regulatory Authority while directing for refund of the deposited amount to
the respondent did not pass any order with respect to interest on the said
amount, but gave liberty to the complainant/respondent to approach the
Adjudicating Officer of the Regulatory Authority under the provisions of
Section 71 of the Act of 2016. The respondent in pursuance to the said
liberty, approached the Adjudicating Officer of the Regulatory Authority by
means of Complaint No. ADIJ/LKO167/05/1246/2019, seeking

compensation under various following heads:



7.4

S.No.

Grounds for
Compensation

Details

Amount (in
Rs.)

Incorrect/False
Information

Fake projects, fake layout
plans, false media
promotions, false
advertisements, false
offers of possession &
registry of plot made by
promoter.

50,00,000.00

Deviation from

Sanction Plan

At booking, the project
was spread across 120
acres but now, the
promoters don’t have
even 30 acres of land.
They have no approved
layout plan from
authority.

20,00,000.00

Delay in Possession

Promoter offered
possession & registry of
plot in 2018 without any
OC, CC or any approval
of authority, while the
project remained
unregistered &
incomplete.

20,00,000.00

Defective Title of

land

The Chairman
booked under 27(1),
28(2), 28(3), of wurban
Planning & Development
Act, 1973 is offering
possession & registry of
plot.

already

30,00,000.00

Failure to discharge
obligations as per
Act/Rules/Regulations
and Agreement for
sale

Since promoter 1is a
willful defaulter, he must
pay the 18? interest plus
Srs/sq/ft/month for 120
months as mentioned in
the terms & conditions of
agreement. Plus
20,000/month as rent I
paid for 10 years.

50,00,000.00

Total compensation
sought

1,70,00,000.00

The appellant contested the matter before the Adjudicating Officer of the

Regulatory Authority without filing any reply/objection and after hearing

both the parties, the Adjudicating Officer observed that an amount of Rs.

2,60,000/- was lying with the appellant since 30.09.2008 and after expiry of

10 years the plot has not been developed. The Regulatory Authority while
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disposing of the complaint of the allottee vide order dated 27.07.2018
directed only for refund of amount of Rs. 2,60,000/-, but no order regarding
interest was passed, therefore, the complainant/allottee is entitled for
interest on the amount of Rs. 2,60,000/- from the actual date of deposit i.e.
30.09.2008 as compensation, and taking into consideration other
circumstances, which have been narrated in the earlier part of the order
regarding default on the part of both the parties, observe that no other
compensation will be justifiable and finally directed to the appellant to pay
the interest @ MCLR+1% per annum on the amount of Rs. 2,60,000/-
within 45 days from the date of order.

It 1s admitted position that appellant has not challenged the earlier order of
the Regulatory Authority dated 27.07.2018 and in compliance of the same
the amount of Rs. 2,60,000/- was refunded to the respondent. The appellant
challenged the order of Adjudicating Officer on various grounds like non-
examination of the terms and conditions of the Brochure of the scheme and
provisions of Section 18 of the Act of 2016, where the condition precedent
is that the delay in handing over of possession must be in violation of terms
and conditions of the agreement to sell as well as non-observance of the
factors mentioned in Section 72 of the Act of 2016 like disproportionate
gain or unfair advantage on account of delay in handing over the possession
to the respondent and non-payment of the installment, further the
Adjudicating Officer also failed to consider the issue of compensation as
already adjudicated by the District Consumer Redressal Forum, Gautam

Budh Nagar in its judgment and order dated 09.02.2018.

In order to examine the issue involved in the instant appeal and on the basis

of record, we deem it proper to frame the following questions/issues:-

(1) Whether the provisions of Act, 2016 are applicable to the project
of the respondent and the Regulatory Authority is vested with
the powers and jurisdiction to consider and decide the complaint

of the appellant under the Scheme of the Act, 2016?

(1)) Whether the Adjudicating Officer failed to take into account that
the issue of compensation was already adjudicated by the
District Consumer Redressal Forum, Gatam Budh Nagar vide

judgment and order dated 09.09.2018 in Consumer Complaint
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No. 369/2014 (Om Prakash Vs. The Manager, Pushpanjali
Construction Pvt. Ltd. and Anr.)?

(ii1)) Whether the Adjudicating Officer failed to take into
consideration the factors mentioned in Section 72 of the Act,

2016 while granting compensation against the appellant?

Issue No. 1: In order to examine issues no. 1, we proceed to examine the
relevant provisions of the Act, 2016.The preamble of the Act of 2016,
provides to establish the Real Estate Regulatory Authority for regulation
and promotion of the real estate sector and to ensure sale of plot, apartment
or building, as the case may be, or sale of real estate project, in an efficient
and transparent manner and to protect the interest of consumers in the real
estate sector and to establish an adjudicating mechanism for speedy dispute
redressal and also to establish the Appellate Tribunal to hear appeals from
the decisions, directions or orders of the Real Estate Regulatory Authority
and the Adjudicating Officer and for matters connected therewith or
incidental thereto. From the preamble it is evident that the Act 2016 has
been promulgated for regulation and promotion of real estate sector and sale
of real estate in an efficient and transparent manner and to protect the

interest of consumers in the real estate sector.

In Chapter 1 (which normally provides for applicability and exemptions
under an Act) nowhere, it 1s mentioned that this Act is applicable only to
registered projects. It has also not been indicated anywhere in the Act, 2016
that certain projects are out of the ambit of the Act, 2016. Section 3(2) only
provides for those categories of projects where no registration shall be

required.

9.2 The definition of the project provided in section 2(zj) reads as under:-

Section 2(zj):-

"project” means real estate project as defined in clause

2(zn) under this Act.

Section 2(zn):-
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“real estate project” means the development of a building
or a building consisting of apartments, or converting an
existing building or a part thereof, into apartments or the
development of land into plots or apartment, as the case
may be, for the purpose of selling all or some of the said
apartments or plots or building, as the case may be, and
includes the common areas, the development works, all
improvements and structures thereon, and all easement,

rights and appurtenances belonging thereto, .
Accordingly, project means a real estate project as defined in clause 2(zn).

In this definition, it is not mentioned that real estate project means
registered real estate project. There is requirement of prior registration of
real estate projects, unless exempted, and also restriction on certain
activities without registering the projects. Registration of real estate projects
for certain categories have been exempted from prior registration under
Section 3(2), but not from the provisions of Act, 2016. Otherwise, it would
have been mentioned in the applicability part by saying that this Act is

applicable only to registered real estate projects.

The domain of the Regulatory Authority extends even to the projects which
have not been registered, and also those exempted from prior registration.
No promoter shall advertise, market, book, sell or offer for sale, or invite
persons to purchase in any manner any plot, apartment or building, as the
case may be, in any real estate project or part of it, in any planning area,
without registering the real estate project with the Regulatory Authority
established under this Act. In case of violation, the Regulatory Authority
may take action for non-registration under Section 59 of the Act of 2016.
Accordingly, the projects which have not been registered, but are
registrable under Section 3 come within the domain of the Regulatory
Authority and the Regulatory Authority is well within its power to initiate
penal proceedings and also to entertain complaints regarding violation of
the provisions of the Act of 2016. The Regulatory Authority cannot take a
stand that the project is unregistered and accordingly it has no jurisdiction
to entertain the complaint. Where will the complainant go? The

complainant may make a complaint to the Regulatory Authority regarding
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non-registration of the project as well as may request the Regulatory
Authority for compliance of obligations by the promoter in case the
promoter violates any of the provision of the Act, the rules and the
regulations made there under. The Regulatory Authority in such case cannot
take a stand that let the project be got registered and only thereafter it will
entertain the complaint. If a complaint in such cases is not entertained by
the Regulatory Authority, a scrupulous promoter or builder or developer
may not register the project to avoid jurisdiction of the Regulatory
Authority. This will frustrate the very purpose of the Act regarding giving
relief to the complainant and ensuring compliance of the obligations by the

promoters, real estate agents and allottees.

The Act provides for obligations of the promoter, real estate agent and
allottees both during the registration phase as well as post-expiry of validity
of registration i.e. after the completion of the project. The obligations post-
expiry of the validity of registration are to be ensured by the authority both
in case of projects which were registered, and validity of registration
expired as well as for the projects where completion certificate was
obtained prior to coming into force of this Act and exempted from prior
registration. The obligations of the promoter after completion of the project
such as handing over of possession and executing a registered conveyance
deed within specified period, workmanship and structural defects
rectification liability upto five years after giving possession, land title defect
liability without any limitation period etc. are applicable for all the real

estate projects, both registered as well as exempted from prior registration.

Further, in case of a project where completion certificate has been obtained
for a real estate project but there is unsold inventory left out then it is true
that there won't be any requirement of prior registration of the project as
the project has already been completed prior to coming into force of this

Act. The registration of projects serves mainly three purposes.

(1)  to monitor the progress of the project so that the project is
completed timely;

(i1)  to ensure that the amount collected from the buyers is not
diverted to any other purpose; and also

(i11)  to see that layout plan, building plan, specifications etc. as
approved by the competent authority are followed by the
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promoter. The requirement of registration is to monitor the
project from commencement to completion. The validity of
registration expires on issuance of completion certificate or
on expiry of period for completion of project declared by
promoter under section 4(2)(1)(c), keeping in view the
provisions of section 5(3).
There are certain obligations of the promoters which are to be complied by
them. Some of these obligations are during registration phase and some of
the obligations are post expiry of validity of registration. Accordingly, there
are large number of obligations of the promoter which are not linked with
the completion of the project, but those provisions relate to regulating
relationship between promoter and allottee such as conveyance deed, giving
possession, workmanship and structural defect rectification liability,
defective land title liability, etc. The projects which have been issued
completion certificate prior to commencement of the Act have been taken
out of prior registration requirement, but not out of the ambit of the Act.
The unsold inventory of such projects sold after commencement of this Act

falls within the purview of this Act as these projects have not been kept out

of the ambit of the Act, 2016.

After the commencement of Act 2016, the buyers of the real estate, out of
unsold inventory where the promoter has obtained completion certificate
prior to commencement of the Act, cannot be left in lurch in case
possession is not handed over or conveyance deed is not made as per the
agreement for sale, defective land title, structural defect and workmanship
defects, etc. Whenever sale of real estate takes place after commencement
of Act of 2016 and a project qualifies to be a real estate project as per
definition given in the Act and the promoter is covered in the definition of
promoter as given in the Act, then a complaint in respect of matters where
this Act casts certain obligations upon the promoter can be made to the
Regulatory Authority. There cannot be two different authorities to be
approached for similar types of complaints. The registration certificate of
real estate project is valid from the date of registration and it expires as
soon as the project is completed, and the completion certificate is issued i.e.
the time period declared by the promoter in accordance with section 4(2)
(¢) (C) for completion of the project. Hence, even after the expiry of

validity of registration there are large number of obligations which are to be
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discharged by the promoter. Hence, in respect of those obligations
complaints of projects registered or exempted irrespective of the fact
whether the sale has taken place before the commencement of the Act or
after commencement of the Act can be made to the Regulatory Authority
and such projects are squarely covered in the ambit of the Real Estate
Regulatory Authority. In nutshell, this Act primarily protects the interest of

the consumers in case of sale of real estate.

There will be three categories of real estate projects which can be sold by a

promoter:

(1)  Real estate projects where completion certificate of the
project has been obtained prior to commencement of the
RERA Act, 2016 but there is unsold inventory of real estate

project.

(i1) The real estate projects which are “on-going” and where
the completion certificate has not been issued on the date of
commencement of the RERA Act, 2016. So, these are to be
registered as real estate projects with the Regulatory

Authority.

(i11) New real estate projects to be taken wup after
commencement of this Act: Here, there can be two types of
real estate projects which can be put to sale by the
promoter. (a) where the promoter intends to market/sell
real estate project only after obtaining completion
certificate; (b) where promoter intends to advertise, market
or sell real estate during construction phase i.e. prior to

obtaining completion certificate.

All these projects come within the ambit of the Real Estate Regulatory
Authority. A complaint pertaining to violation of any of the provisions of
the Real Estate (Regulation and Development) Act, 2016, the Uttar Pradesh
Real Estate (Regulation and Development) Rules, 2016 and regulations
there under, may be filed by any aggrieved person in respect of real estate

belonging to any real estate project which qualifies to be real estate project
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as per the definition given in section 2(z)(n) of the Real Estate (Regulation
and Development) Act, 2016.

9.10 Chapter II of the Act , 2016 relates to registration of real estate projects.
Section 3 of the Act, 2016 provides prior registration of real estate project

with the Real Estate Regulatory Authority as follows: -

3.Prior registration of real estate project with Real
Estate Regulatory Authority. —

"(1) No promoter shall advertise, market, book, sell or
offer for sale, or invite persons to purchase in any
manner any plot, apartment or building, as the case may
be, in any real estate project or part of it, in any
planning area, without registering the real estate project
with the Real Estate Regulatory Authority established
under this Act ....... "

Section 3(1) provides for certain restrictions on the promoter without
registering a real estate project with the real estate regulatory authority

concerned.

The proviso to Section 3(1) further provides for registration of ongoing

Projects:-

...... Provided that projects that are ongoing on the date
of commencement of this Act and for which the
completion certificate has not been issued, the promoter
shall make an application to the Authority for
registration of the said project within a period of three
months from the date of commencement of this Act."”

This provision requires that the projects which fulfill following two
conditions are required to be registered within a period of three months
from the date of commencement of this Act. The commencement date of
the Real Estate (Regulation and Development) Act, 2016 is 01.05.2017,
except Section 2, 20 to 39, 41 to 58, 71 to 78 and 81 to 92, which came into
force with effect from 01.05.2016. Accordingly, by 31.07.2017 the
following projects covered in proviso 3(1) of the Act have to register with

the Regulatory Authority:

(1)  The projects that are ongoing on the date of commencement
of the Real Estate (Regulation and Development) Act,
2016; and



9.11

17

(1)  The projects for which completion certificate has not been

issued.
For the issuance of the completion certificate material date i1s 01.05.2017
i.e. the date of commencement of the Real Estate (Regulation and
Development) Act, 2016. Accordingly, all those projects where completion
certificate has not been issued on the date of commencement of this Act are
necessarily to be registered with the Regulatory Authority within a period

of three months.

The proviso to section 3(1) provides that the projects that are ongoing on
the date of commencement of this Act and for which completion certificate
has not been issued, the promoter shall make an application to the authority
for registration of the said project within a period of three months from the
date of commencement of the Act. This Act came into force on 01.05.2017-
barring some sections which came into force on 01.05.2016. Accordingly,
for the on-going projects registration was to be applied by the promoter

within three months, i.e., by 31.07.2017.

Section 3(2) provides those categories of projects where no registration of

real estate projects shall be required. The section 3(2) reads as under: -

"Notwithstanding anything contained in sub-section (1)- no
registration of the real estate project shall be required-

a) where the area of land proposed to be developed does not
exceed five hundred square meters or the number of
apartments proposed to be developed does not exceed eight
inclusive of all phases:

Provided that, if the appropriate Government considers it
necessary, it may, reduce the threshold below five hundred
square meters or eight apartments, as the case may be,
inclusive of all phases, for exemption from registration under
this Act;

b) where the promoter has received completion certificate for a
real estate project prior to commencement of this Act;

c) for the purpose of renovation or repair or re-development
which does not involve marketing, advertising selling or new
allotment of any apartment, plot or building, as the case may
be, under the real estate project
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Explanation. -For the purpose of this section, where the real
estate project is to be developed in phases, every such phase
shall be considered a stand-alone real estate project, and the
promoter shall obtain registration under this Act for each
phase separately."
In sub-section 3 (2) (b) it has been mentioned that those projects where the
promoter has received the completion certificate for real estate project prior
to commencement of the Act, 2016 have been taken out of the ambit of
registration and not the real estate projects which may have received the
completion certificate after the commencement of this Act. Section 3(2)
exempts certain categories of real estate projects only from prior
registration related provisions but not from the ambit of other provisions of

the Act, 2016.

From the plain reading of section 3, it is evident that the projects for which
the completion certificate has been issued prior to commencement of this
Act have only been exempted from prior registration, if the proviso to
section 3(1) is read with section 3 (2) (b). Section 3 (2) provides for
categories of projects where no prior registration shall be required. This
section 3 (2) (b) specifically provides that no prior registration of the real
estate project shall be required where the promoter has received completion
certificate for a real estate project prior to commencement of this Act, i.e.

prior to 01.05.2017.

In other words all projects where completion certificate has not been issued
are ongoing projects and completion certificate issued by the competent
authority on or before 30.04.2017 is the conclusive proof of the fact that the

project is complete, and it is not “on-going”.

On the basis of aforesaid analysis, we are of the considered view that Act,
2016 mentions nowhere that it is applicable only for registered projects.
These projects mentioned in Section 3(2) have been taken out of the prior
registration requirement, but not out of purview of other provisions of the
Act. The provisions regarding registration and obligation during registration

are applicable only for the registered projects.

In our considered view,
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(a) the obligation of the promoters, post expiry of validity of
registration provided in the Act are applicable to even the real

estate projects exempted from prior registration.

(b) The projects which were completed and handed over
during last five years are covered for the purpose of
workmanship and structural defect liability. A complaint can
be filed by the allottee in such matter in case possession of the

real estate was within five years prior to date of complaint.

(c) All real estate projects are covered for land title defect
liability, and there is no bar by limitation provided under any

law for the time being in force.

A complaint pertaining to violation of provisions of the Act, 2016, the Uttar
Pradesh Real Estate (Regulation and Development) Rules, 2016 (hereinafter
referred to as Rules, 2016) and regulations thereunder may be filed by any
aggrieved person in respect of real estate belonging to any real estate
project which qualifies to be real estate project as per the definition given in

section 2(zn) of the Real Estate (Regulation and Development) Act, 2016.

Since the Act came into force w.e.f. 01.05.2017(except Section 2, Sections
20 to 39, Sections 41 to 58, Sections 71 to 78 and Sections 81 to 92 which
came into force from 01.05.2016) while the legal possession of the plot in
question has not been given and moreover due to the fact that the said
project has already been registered with the Regulatory Authority as
UPRERAPRJ9320 and thus the project in question is covered under the
definition of Rule 2(h) of “ongoing projects” read with the provisions of

Section 3(1) of the Act, 2016.

The Hon’ble Bombay High Court in the case of Neelkamal Realtors
Suburban Pvt. Ltd. & others Vs. Union of India, (2018)1 AIR Bom R 558,

was pleased to observe in para 255 as under:

“The intention of RERA is to bring the complaints of
allottees before one Authority and simplify the process.
If the interpretation suggested by the petitioners,
namely, that the provision is applicable only after

coming into force RERA is accepted, this would result



9.17

9.18

20

in allottees having to approach different fora for
interest prior to RERA and subsequent toRERA. In
fact, Section 71 of RERA provides that the cases
pending before the Consumer Court can be transferred
to Authority. Reference to pending cases is obviously a
reference to claims for interest and or compensation

b

pending when the RERA came into force.’

Recently the Hon’ble Supreme Court in Civil Appeal No. 3581-3590 of
2020M/S Imperia Structures Ltd. Vs. Anil Patni and another decided on
02.11.2020, while examining the provisions of Section 18 of the Act, 2016,

vide para 23, has been pleased to observe as under:--

“23. In terms of Section 18 of the RERA Act, if a promoter fails to
complete or is unable to give possession of an apartment duly
completed by the date specified in the agreement, the Promoter
would be liable, on demand, to return the amount received by him in
respect of that apartment if the allottee wishes to withdraw from the
Project. Such right of an allottee is specifically made ‘“without
prejudice to any other remedy available to him”. The right so given
to the allottee is unqualified and if availed, the money deposited by
the allottee has to be refunded with interest at such rate as may be
prescribed. The proviso to Section 18(1) contemplates a situation
where the allottee does not intend to withdraw from the Project. In
that case he is entitled to and must be paid interest for every month of
delay till the handing over of the possession. It is upto the allottee to
proceed either under Section 18(1) or under proviso to Section 18(1).
The case of Himanshu Giri came under the latter category. The
RERA Act thus definitely provides a remedy to an allottee who wishes

to withdraw from the Project or claim return on his investment.”

The Hon’ble Punjab and Haryana High Court inCWP No. 38144 of 2018
Experion Developers Pvt. Ltd. Vs. State of Haryana and others and other
connected matters vide judgment dated 16™ October, 2020 while examining
the challenge to Sections 13, 18(1) and 19(4) of the Act, 2016 and Rules 3
to 16 of the Haryana Rules as regards their retroactive application to the

ongoing projects, vide paras 73 to 80, pleased to observe as under:--
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“73. The last issue concerns the retroactivity of the provisions of
the Act particularly with reference to 'ongoing' projects. The
expression "Real Estate Project” is defined in Section 2 (zn) of the

Act to mean:

"the development of a building or a building consisting or
apartments, or converting an existing building or a part thereof
into apartments, or the development of land into plots or
apartments, as the case may be, for the purpose of selling all or
some of the said apartments or plots or building, as the case may
be, and includes the common areas, the development works, all
improvements and structures thereon, and all easement, rights

and appurtenances belonging thereto."

74. The Actis intended to apply even to 'ongoing' Real Estate
Projects. The expression 'ongoing project’ has not been defined
under the Act but under Rule 2 (o) of the Haryana Rules which

reads as under:

"ongoing project" means a project for which a license was issued
for the development under the Haryana Development and
Regulation of Urban Area Act, 1975 on or before the Ist May,
2017 and where development works were yet to be completed on

the said date, but does not include:

(i) any project for which after completion of development works,
an application under Rule 16 of the Haryana Development and
Regulation of Urban Area Rules, 1976 or under sub code 4.10 of
the Haryana Building Code 2017, as the case may be, is made to
the Competent Authority on or before publication of these rules

and

(ii) that part of any project for which part completion/completion,
occupation certificate or part thereof has been granted on or

before publication of these rules.”

75. The expression 'Completion Certificate' has been defined
under Section 2(q) of the Act as under:
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"completion certificate" means the completion certificate, or such
other certificate, by whatever name called, issued by the
competent authority certifying that the real estate project has
been developed according to the sanctioned plan, layout plan and
specifications, as approved by the competent authority under the

local laws."

76. This has to be read along with the expression 'occupancy
certificate’ which is defined under Section 2 (zf) of the Act as

under:

"occupancy certificate" means the occupancy certificate, or such
other certificate by whatever name called, issued by the competent
authority permitting occupation of any building, as provided
under local laws, which has provision for civic infrastructure such

as water, sanitation and electricity."

77. Rule 3 of the Haryana Rules talks of application for
registration and Rule 4 of 'additional disclosure by Promoters of
ongoing projects.' Therefore, all 'ongoing projects' i.e. those that
commenced prior to the Act, and in respect of which no
completion certificate is yet issued, are covered under the Act. It
is plain that the legislative intent was to make the Act applicable
to not only to the projects which were to commence after the Act
became operational but also to ongoing projects. The issue that

arises is whether this is permissible in law?

78. The decision of the Bombay High Court in Neelkamal Realtors
Suburban Pvt. Ltd. (supra) has dealt with this issue quite
extensively. The conclusion of the Bombay High Court that this
retroactive application of the Act, as distinguished from
retrospective effect, in relation to ongoing project is consistent
with the legal position in this regard. A very conscious decision
was taken that the Act should apply not only to new projects but to

existing projects as well.

79. The following observations of the Bombay High Court in
Neelkamal Realtors Suburban Pvt. Ltd. (supra) are relevant in

this context:
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"86. On behalf of the Petitioners it was submitted that registration
of ongoing project under RERA would be contrary to the
contractual rights established between the promoter and allottee
under the agreement for sale executed prior to registration under
RERA. In that sense, the provisions have retrospective or
retroactive application. After assessing, we find that the projects
already completed are not in any way affected and, therefore, no
vested or accrued rights are getting affected by RERA. The RERA
will apply after getting the project registered. In that sense, the
application of RERA is prospective in nature. What the provisions
envisage is that a promoter of a project which is not
complete/sans completion certificate shall get the project
registered under RERA, but, while getting project registered,
promoter is entitled to prescribe a fresh time limit for getting the
remaining development work completed. From the scheme of
RERA and the subject case laws cited above, we do not find that
first proviso to Section 3(1) is violative of Article 14 or Article
19(1)(g) of the Constitution of India. The Parliament is competent
to enact a law affecting the antecedent events. In the case of State
of Bombay v. Vishnu Ramchandra AIR 1961 SC 307, the Apex
Court observed that the fact that part of the requisites for
operation of the statute were drawn from a time antecedent to its
passing did not make the statute retrospective so long as the
action was taken after the Act came into force. The consequences
for breach of such obligations under RERA are prospective in
operation. In case ongoing projects, of which completion
certificates were not obtained, were not to be covered under
RERA, then there was likelihood of classifications in respect of
undeveloped ongoing project and the new project to be
commenced. In view of the material collected by the Standing
Committee and the Select Committee and as discussed on the floor
of the Parliament, it was thought fit that ongoing project shall
also be made to be registered under RERA. The Parliament felt
the need because it was noticed that all over the country in large
number of projects the allottees did not get possession for years

together. Huge sums of money of the allottees is locked in. Sizable
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section of allottees had invested their hard earned money, life
savings, borrowed money, money obtained through loan from
various financial institutions with a hope that sooner or later they
would get possession of their apartment/flat/unit. There was no
law  regulating the real estate sector, development
work/obligations of promoter and the allottee. Therefore, the
Parliament considered it to pass a central law on the subject.
During the course of hearing, it was brought to notice that in the
State of Maharashtra a law i.e. MOFA on the subject has been in
operation. But MOFA provisions are not akin to regulatory

provisions of RERA.

87. The important provisions like Sections 3 to 19, 40, 59 to 70
and 79 to 80 were notified for operation from 1/5/2017. RERA law
was enacted in the year 2016. The Central Government did not
make any haste to implement these provisions at one and the same
time, but the provisions were made applicable thoughtfully and
phase- wise. Considering the scheme of RERA, object and
purpose for which it is enacted in the larger public interest, we do
not find that challenge on the ground that it violates rights of the
Petitioners under Articles 14 and 19(1)(g) stand to reason. Merely
because sale and purchase agreement was entered into by the
promoter prior to coming into force of RERA does not make the
application of enactment retrospective in nature. The RERA was
passed because it was felt that several promoters had defaulted
and such defaults had taken place prior to coming into force of
RERA. In the affidavit-in reply, the UOI had stated that in the
State of Maharashtra 12608 ongoing projects have been
registered, while 806 new projects have been registered. This
figure itself would justify the registration of ongoing projects for

regulating the development work of such projects.

88. On behalf of the Petitioners it was submitted that Parliament
lacks power to make retrospective laws. Series of judgments cited
above would indicate a settled principle that a legislature could

enact law having retrospective/retroactive operation. It cannot be
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countenance that merely because an enactment is made
retrospective in its operation, it would be contrary to Article
14 and Article 19(1)(g). We find substance in the submissions
advanced by the learned counsel appearing for the respondents
that Parliament not only has power to legislate retrospectively but
even modify pre-existing contract between private parties in the
larger public interest. No enactment can be struck down merely
by saying that it is arbitrary and unreasonable unless
constitutional infirmity has been established. It is settled position
that with the development of law, it is desirable that courts should
apply the latest tools of interpretation to arrive at a more
meaningful and definite conclusion. A balance has to be struck
between the restrictions imposed and the social control envisaged
by Article 19(6). The application of the principles will vary from
case to case as also with regard to changing conditions, values of
human life, social philosophy of the Constitution, prevailing

conditions and the surrounding circumstances.

89. Legislative power to make law with retrospective effect is well
recognized. In the facts, it would not be permissible for the
Petitioners to say that they have vested right in dealing with the
completion of the project by leaving the proposed allottees in
helpless and miserable condition. In a country like ours, when
millions are in search of homes and had to put entire life earnings
to purchase a residential house for them, it was compelling
obligation on the Government to look into the issues in the larger
public interest and if required, make stringent laws regulating
such sectors. We cannot foresee a situation where helpless
allottees had to approach various forums in search of some reliefs
here and there and wait for the outcome of the same for indefinite
period. The public interest at large is one of the relevant
consideration in determining the constitutional validity of

retrospective legislation."”

80. This Court concurs with the above conclusions. No order of

the Supreme Court either entertaining a Special Leave Petition
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against the above decision in Neelkamal Realtors Suburban Pvt.
Ltd. (supra) or staying its operation has been shown to this Court.
In any event, the Court is of the view that there is nothing
unreasonable and arbitrary in making the provisions of the Act
applicable to all ongoing projects. There is a clear indication in
the Act read with the Haryana Rules of what can be considered to
be an ongoing project. If it is the case of the promoter that the
completion certificate has been deliberately delayed, that would
be examined by the AO, the Authority or the Appellate Tribunal,
as the case may be, and the decision on that issue shall be taken
into account while deciding the case. The mere fact that there may
be an instance where there has been deliberate delay in issuing
the completion certificate will not render the retroactivity of the
provisions unreasonable or arbitrary. Consequently, this Court
rejects the challenge to Sections 13, 18 (1) and 19 (4) of the Act
and Rules 3 to 16 of the Haryana Rules as regards their

a3}

retroactive applicability to 'ongoing projects'.

9.19 Thus, we are of the considered view that the Act, 2016 applies to the

10.

project in question and Regulatory Authority is vested with the powers &
jurisdiction to consider and decide the complaint of respondent under the
Scheme of Act, 2016, Rules 2016 and Regulations framed there under. The

question no. (i) is answered accordingly.

Issue no. 2: First we examine the grounds taken by the appellant regarding
Adjudicating Officer having failed to consider the issue of compensation
already adjudicated by the District Consumer Forum vide order dated

09.02.2018.

10.1 On examination of the order of District Consumer Forum, we found that

the claim of the respondent was rejected by the District Consumer Forum
against the respondent no. 1 and 2 of Consumer Complaint i.e. the Manager
Pushpanjali Construction Pvt. Ltd. and the Managing Director, Pushpanjali
Construction Pvt. Ltd. and the request of the present appellant for
impleadment had also been rejected by the District Consumer Forum vide
order dated 21.09.2015. The District Consumer Forum taking into account

the proposal on affidavit of the present appellant, along with the application
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for impleadment, regarding offer of alternative residential plot, while
disposing of the consumer complaint observed that if complainant is
agreeable to the proposal of M/s P.P. Buildicon Pvt. Ltd. (the appellant),
then after paying necessary dues, other fee and completing paper
formalities, the complainant will be entitled for possession of the residential
plot no. 12 within 30 days. Therefore, in our considered view, the learned
District Consumer Forum has not examined and decided the issue of
compensation and only gave option/liberty to the complainant to act on the

proposal of the appellant if agreeable.

In view of the aforesaid analysis, we are of the considered view
that the District Consumer Forum neither examined nor decided the issue of
compensation in the Consumer Complaint of the respondent. The issue

no. (ii) is decided accordingly.

Issue no. (iii): The Adjudicating Officer in its order found default on the
part of both the parties. It has come on record in the proceedings before the
District Consumer Forum that alternative plot no. 12 was offered by the
appellant and was taken note by the District Consumer Forum in its order
dated 09.02.2018. Therefore, offer of possession was not in terms of the
agreement to sell and the appellant itself stated that layout plan of the
Township was revised and the respondent was asked to finalize his plot

number.

The default on the part of the respondent regarding not timely
payment of installment is concerned, the National Consumer Dispute
Redressal Commission vide CC 189/2017 (Pradeep Kumar Gupta Vs. Ereo
Gress Realtech Pvt. Ltd) pleased to observe that if the promoter fails to
complete the project in time, then the allottee will not be responsible for
payment of future installments on account of delay in the project and
allottee will also be not responsible for violation of the terms and conditions

of agreement. The relevant para of the aforesaid judgment reads as follows:

“In my opinion, since the OPs were already in default as far as
the offer of possession was concerned, when the 5" 6" 7" & 8™
installments were demanded, the complainants were under no
obligation to pay the said installments. As far as the default in
payment of the 4" installment by the complainants in CC No.
1999/2016 & CC No. 2000/2016 is concerned, it would be seen

that the said installment was raised at the stage of casting of
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roof slab of the lower basement. The demand was raised about
two weeks before the last date for offering possession of the
flats to the said complainants. Since the construction was still at
the stage of casting roof slab of the lower basement at that time,
the complainants knew that even if they pay the 4" installment,
it was impossible for the Ops to deliver possession of the
apartments to them by the last date stipulated in this regard i.e.
23.01.2017 or within six months thereafter, i.e. 23.07.2017 even
if the benefit of the grace period was given to them. When a flat
buyer who is saddled with a demand applicable at the stage
when the construction is at a very initial stage and the demand
is raised just two weeks before the last date for offer of
possession, he is not expected to sink more money with the
builder despite knowing that the builder will not be able to
honour his contractual obligation even if the benefit of a grace
period of six months which was otherwise available only in case
of unforeseen circumstances, is given to him. Therefore, even
the complainants in CC No. 1999/2016 & CC No. 2000/2016
cannot be said to be defaulters in the sense that they would lose
their legal right to claim refund of the amount paid by them and
the compensation for the defect/deficiencies on the part of the
builder in rendering services to them.”

It is admitted position that an amount of Rs. 2,60,000/- of the
respondent was with the appellant since 30.09.2008 and as the Regulatory
Authority did not direct for payment of any interest on the said amount, the
Adjudicating officer was right in granting the compensation to the
respondent (@ MCLR+1% from 30.09.2018 till actual date of payment of
the said amount. The said amount was with the appellant since 30.09.2008,
and the same has been utilized by the appellant by investing in the project
and gained benefits, whereas on the other hand the respondent is deprived
of the interest on the said amount, at least bank interest if the same would
have been deposited in the bank account of the respondent. Further
appellant on its own wisdom did not choose to challenge the order of the
Regulatory  Authority dated 27.07.2018 passed in Complaint
No. 420189180 of the respondent & in compliance of the same refunded the
deposited amount, cannot challenge and raise objection, rather he is

estopped from raising any objection with respect to applicability of the
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provisions of Act, 2016. The Judgment relied by the appellant has no

relevance to the facts & circumstances of the present appeal.

11.3 In our considered view, the Adjudicating Officer has adopted a very
balanced approach taking into consideration the default on the part of both
the parties and did not award any compensation or any other claim of the
respondent except interest (@ MCLR+1% from 30.09.2018 till actual date of

payment of the deposited amount.

11.4 On examination of the issue in depth and perusal of the impugned
order of the Adjudicating Officer, we find that the order of the Adjudicating
Officer is in consonance with the provisions of Section 72 of the Act of

2016. The issue no. (ii1) is answered accordingly against the appellant.

12. On examination of the issue in its entirety and examination of material
available on record, we do not find any illegality or perversity in the order of

the Adjudicating Officer. The appeal is accordingly, dismissed.

13. No order as to the costs.

Dated: 20™ September, 2021
Shakir/Tanveer/- (Rajiv Misra) (D.K. Arora)
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Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Rajiv Misra, Administrative Member.

Appeal dismissed vide judgment/order of date passed on separate sheets.

Dated: 20™ September, 2021
Shakir/Tanveer/- (Rajiv Misra) (D.K. Arora)



